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Nan Acklen bt by Alan Pw others, as 
aſſignees of Marlar, a bankrupt, together with 
| Down ſurviving partner of Pell againſt Hartley and 
Francis, upon a bill of exchange due from the de- 
_ fendants to the houſe of Marlar, Pell, and Down, 
an objection was taken at the trial to the mode of 
_ Proving the affignees of Marlar intitled to join in 
this action with Pell, the ſolvent and ſurviving 
partner. To ſupport their right they firſt ang 
© a commiſſion againſt Marlar, Stewart, and Boyd, as 
partners, but that failed them, becauſe on the 
Eviqence it appeared that the commiſſion as to 
Bid was fraudulent, be not having committed any 


8 


bes next produced a commiſſion againſt Mar- 
ar and Stewart only, to which it was objected that 
there was no ſuch partnerſhip, the firm being Mar- 
lar, Stewart, and Boyd, The plaintiffs then offered 
in evidence a plea in an action brought three years 


er. in which they", had 1 that Marlar 


Y act of bankruptcy but by contrivance. The 


before upon the ſame bill againſt the preſent de- 


9 
5 85 Pt Fry. 8 *, <, _— 
ER — 28 
> —. * 
—— 2 


* 0 
o 
* P 1 
wel! 
4 4 
\ 1 
= 
o 4 £ 
4 ö 
4 
4 F 
1 
8 y 
0 N 
7 


- > - 
— — — re 
— — — — — 4 _ 
= = — — 9 — — — * 4 — — 
= CR — pat 99 —————— * — — * 
— — — — - . - — « — , TY Ge 5 e 7 
— — —  C@_ * _ — a Ae GO EO EE A ee, — — , . 
— Oye A eo ag 5 Ins 1 AB” EY 5 - 4 x 
3 593 : . L . y F 5 


— > on. 
= —— 


— Ss 


— res they <aiuieeatberaree— 
— _ « — —— I DAY OT x 


ADDEND A 


was a bankrupt, and therefore the adtion not main- 
tainable by Marlar, Pell, and Down. To this plea 
there had been a demurrer, but upon the argument 
the parties conſented that no judgment ſhould be 


given, and the plaintiffs diſcontinued, It was con- 


_ tended by the plaintiffs counſel that the defendants 
having pleaded that Marlar, became a bankrupt, 
and the demurrer having admitted that fact, it was 
evidence againſt the ſame defendants, being in truth 
their own allegation. Mr. Juſtice Buller who tried 
the cauſe nonſuited the plaintiffs. The court was 
moved to ſet aſide the nonſuit; and after hearing 
the arguments of counſel, Lord Mansfield ſaid, the 


plaintiffs claim as affignees, and to ſupport their 
claim they ſet up two commiſſions. There is no 


doubt there may be a commiſſion againſt one part- 
ner ſeparately, without making the reſt of the part- 


ners bankrupts. So there may be a commiſſion 


| againſt all the partners in a houſe, and under ſuch 


commiſſions both the joint and ſeparate eſtate will 


de affigned, and the different claſſes of creditors will 
have the ſhares allotted to each. But the objec- 
tion to one of the preſent commiſſions is, that it 
was taken out againſt three partners, and only two 
aælare found to have committed acts of bankruptcy. 
Buch a commiſſion is void to all purpoſes, for it 
cannot be void as to one and valid as to the reſt, 
and no inſtance is cited to the contrary. 'The ob- 
jection to the other is, that it is a commiſſion 
_ againſt two of three partners. A commiſſion may 

be joint or ſeveral, but this is neither. On the 
ground of the plea, it appears that no Judgment 
was given, and no uſe made of the plea, There is 
no caſe to ſhew that the pleadings of counſel are 
evidence of the facts alledged. An anſwer in 

_ Chancery is evidence, for there it is preſumed a 
man ſpeaks upon deliberation, what is true and 


5 upon oath; but a bill is hAitious, it ; does not aver 
1515 „ e 5 * 
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facts as true, but ſuggeſts them, and calls for an- 
ſwers to aſcertain them. It may be withdrawn or 
amended, and decides nothing: let the rule for 
ſbe wing cauſe why the nonſuit mould not be ſet 
aſide be eee 75 


CHAP. Ei 
eln v. Brown. 


aua; at ae after MichaeImas Term; 
5 477. 5 


He Mansfield, at niſi prius, ruled that ths 1 
ſtatute of limitations does not prevent a creditor 
from taking out a commiſſion of bankruptey, but 
extends only to the remedies by action mentioned 
in the ſtatute, but does not extinguiſh the debt, or 
take away any other remedy, 

If a creditor takes a bill for his debt, which is 
drawn by the debtor upon a payee, who had not at 
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that time, nor previous to the bill's becoming due, 


any effects of the drawer in his hands, this does 
not extinguiſh the original debt, although the cre- 
; ditor N to give notice : of its being diſhonour- 


|Biexanvicn D. Borruax. 
1 1 Term Rep. 405. 


s jury found a verdict for the plaintiff a 
je to the following caſe : That Reichard the bank- 
rupt, committed an act of bankruptcy | in the mid. 
dle of August, 1784, and in the ſame month the 
bankrupt was indebted to Greatrix and Co. the 
petitioning creditors, 115 J. 3s. 84, On the 
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for 20 L. on the defendant, who then and till the 
time of the bankruptcy, and of the bill becom; 


was given by Greatrix and Co. to the bankrupt, 
or left at bis houſe; Greatrix and Co. received 
. the bill at Mancheſter, on the 24th of November, | 


but the poſt goes from London to Mancheſter in 


on which day a commiſſion of bankrupt iſſued. 


noon of the 24th of November, but at what hour 
did not appear, and that commiſſion was after- 
| wards ſuperſeded, and another commiſſion was iſ- 
ſued on the petition of Greatrix and Co, The 
queſtion for the opinion of the court was, whether 
| the debt proved to be due to them under the cir- 


been diſputed that the want of notice to the drawer, 
after the diſhonour of a bill is tantamount to pay- 
ment by him, but that rule is not without excep- 
tions, and particularly in the caſe mentioned by 

| the plaintiff's counſel, that notice is not neceſſary 
to be given where the drawer has no effects in the 
hands of the drawee, for it is a fraud in itſelf, and 

7 that can be proved, the notice may be diſpenſed 
with, In this caſe, it appears, that at the time 
2 drawing the bill, dhe OraWeT ſo far from hav- 


* 
N 


ADDEND 4. 


* ing due, was a creditor of the bankrupt,” pay- 
able to Greatrix and Co, two months after date, 
and paid the ſame to them, on account of their 
ſaid debt, which bill was preſented for payment 
on the 18th of November following, and diſho- 
noured ; no notice of the non-payment of the bill 


between the hours of eleven and twelve at noon, - 


three days; the bankrupt then reſided at Man- 
cheſter, but in general ſecreted himſelf, and parti- 
cularly on market days after the 2oth of November, 


againſt him, and he was declared a bankrupt at 
Manchefler, under that commiſſion, in the after- 


cumſtances abovementioned, Was fuſlicient to MM 
port that commiſſion. 
Aſtharſt, J.— As to the nd 3 it FEY never 
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ing any effects in the hands of the drawee, was 
actually indebted to him to a large amount. But 


| "even. admitting this to be a general rule, without | 
any exception, it was certainly introduced for the 


benefit of the drawer, Now every rule may be 


waived by the perion for whoſe benefit it is intro- 


duced. Under the circumſtances of the preſent 


' caſe, the drawer muſt be confidered as having 
waived this benefit, becauſe the commiſſion is 
founded on that creditor's debt between whom and 
the drawer, this tranſaction has happened, and 
his ſubmitting to it is a waiver of the want of 
notice and an admiſſion of the debt, which ad- 
miſſi n, the aſſignees have ſubſt quently confirmed 


by bringing this action. Therefore, I think, 
that as the bankrupt himſelf has not choſen to 
take advantage of it by moving to ſuperſede the 


comm ſſion, it does not now Me in the mouth of a 


£ third peiſon to do ſo, _ 
Buller, J.— The aft point a may bo Jaid itirely 


out of the caſe, becauſe, unleſs the objeRion be 
well founded in the caſe of che bankrupt himſelf, 
it is immaterial to conſider how far it was compe- 
tent for a third perſon to take advantage of it. 
The caſe of Duantock and England does not apply, 


there the queſtion was, Whc« ther the third perſon 


ſhould be permitted on ava' h mſelf of the ſtatute 
of limitations? There mig4t be a good reaſon for 
the dilallowing it in that caſe, becauſe the debt 
ſtill remained in conſcience. But here the queſ- 
tion is, Whether there was a ſufficient debt to ſup- 
port the commiſſion at the time when it iſſued? 
The fiſt point to be conſidered is, whether under 
theſe circumſtances it was neceſſary to give notice 
within as ſhort a time as could conveniently be 
done, that the bill was neither accepted or paid. 

I am of opinion, that no ſuch notice was neceſ- 
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ED Brown before me at Guildhall, the; jury told 


me they found their verdict for the plaintiff on the 
ground, that it had not appeared from the evi- 


dence that any injury had ariſen to the party from 


want of notice; in conſequence of ' which upon 


the ſubſequent trial, I told the jury that when a 


bill was accepted it was prima facie evidence, that 
there were effects of the drawer in the hands of the 
acceptor; the miſtake of the jury on the former 

occaſion had ariſen from their taking it for granted 

that the drawer had not been injured by the want 


of notice, becauſe he had not proved it, whereas 
that proof lay on the plaintiff to produce. And 
upon my mentioning this matter to the court, 


they thought that if there were no effects in the 
hands of the acceptor, that would vary the queſ- 
tion very much; as the drawer could not be hurt. 
The law requires notice to be given for this rea- 
ſon, becauſe it is preſumed that the bill is drawn 
on the acceptor on account of his having ef- 
fects of the drawer in his hands, and if he has 
notice that the bill is not accepted or not paid, he 
may withdraw them immediately; but, if he has 
no effects in the other's hands, then he cannot be 
| Injured for want of notice. Soon after I ſat on this 

| bench, I tried a cauſe at Guildhall on a bill of ex- 

: change, which was either drawn or accepted by a 
perſon reſiding in Holland, and a full fpecial jury 


under my directions found a verdict for the plain- 
tiff, notwithſtanding no notice had been given 


to the drawer, of the bill's having been dif- 


honoured, becauſe he had no effects in the hands 


of the perſon on whom the bill was drawn. 
That verdict never was objected to, and if it 
be proved on the part of the plaintiff that from 
the time the bill was drawn till the time it be- 
came due, the drawer never had any effects of the 
drawee in his hands. 1 think notice to the 


drawer 
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drawer is not neceſſary, for he muſt know 


; whether he had effects in the hands of the drawee 1 
4 or not, and if he had none, he had no right to | 
N draw upon him and to expect payment from him, 3 
Y nor can he be injured. by the non-payment of the | 
L bill or the want of notice, that it has been diſ- | 
t honoured. On theſe grounds, I think, the peti- | 
tioning creditor's debt was ſufficient to fupport the ; 
* commiſſion; beſides, in the pteſent caſe, as the 
d plaintiff's counfel have truly argued, the queſtion ; 
t is not whether an action could be maintained on j 
is the bill itſelf, but whether the want of notice ex- i 
d tinguiſhes the debt? As to which, the caſe is F 
4 this, 4. not having any effects in C.'s hands, „„ i 
1e draws a bill of exchange for 100 l. on him, in 1 
(- favour of B. for value received. Now if C. does -- 
t. not accept, and B. does not give notice to J. „ 
a- there is an end of the bill: then how does the'cale 5 
yn ſtand? A. has 100 J. of B. 's in his hands without | | 
fo any conſideration, which therefore B. may un- or 
AS. doubt ary Mo recover in an e for Onny” had and 5 . RO f 
he received. e e pd OTOL VVV 
cn I WITTELES „„ | 
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ON he iſt of February; > WAR eds out a com- 5 
miſſion againſt William Criſp of Chelſea, dealer in 
| wines and chapman, and on the 2d, ſame month, + 
he was declared a c by the acting em 
miſfioners. | „ oy 
On the 1 5th of the id W Criſp Pepi 15 
TY petition to the Lord Chancellor, alledging, 
that he was not indebted to Perritt on his ſeparate 
account above 6 J. but admitted he the ſaid Criſp, 
together with Edward Burnaby and James Barbut, 
elq. as eee of Renelagb Ss were all 
5 1 A _ three | 
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three jointly indebted to the ſaid Peril for plaiſter- 
ers work, but he did not know in what ſum; that 
be had not committed any act of bankruptcy, and 
therefore prayed that the ſaid commiſſion might be 


that upon Criſp's paying 1007. into the bank, in 
the name of the accountant- general, the major part 


aſſignment of the ſaid i ben, eſtate to an aſ- 

1 ſignee to be appointe 

ties ſhould proceed to a trial at law in London, the 

then next Za/ler term, or at the ſittings next after 
in the court of Common Pleas in an action of 
ttover to be brought by the ſaid Criſp againſt ſuch 
aſſignee for ſome part of the goods ſeized by virtue 

ol the ſaid commiſſion, and that all further pro- 
_ ceedings under the ſaid. commiſſion, except the 
making the ſaid aſſignment, - ſhould he ſtayed until 


: accordingly made to the defendant Perritt. 


aid order, "hs action came on to be tried before 
Lord Chief Juſtice / illes, when it was proved 
that the ſaid Criſp was a trader, and had com- 

| mitted an act of bankruptcy, and that he and his 
two partners, before the ſuing out of the ſaid com- 
miſſion. were jointly indebted to the petitioner 
William Perriutt in 4261. and it not being proved 
that the ſaid Criſp owed the petitioners any ſeparate 
debt; Lord Chief Juſtice Willes doubted whether a 

5 ſeparate commiſſion againft one partner for a joint 
debt due from him and his other partners could be 
regularly iſſued; and therefore directed a verdict to 
be found for the plaintiff, ſubject to the opinion of 
the Court of Common Pleas upon that point. 
I ᷑ be caſe was argued i in the following Michaelmas 
5 , and a ſecand time in Hilary, 1 955 
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ſuperſeded. 
On the hearing, the Lord Chancellor ordered, 


of the commiſſioners ſhould make a proviſional 


by them, and that the par- 


after the ſaid trial. The proviſional flignment was 


On the gth of June 1743, in purſuance of the 
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On 


On the argument of the nals it was * 
inſiſted by C iſpe's counſel, that as an action at law 


did not lie, the commiſion was irregular, and they 
defied the defendants to ſhew that ſuch a commiſ- 


ſion was ever iſſued; but on a ſecond enn 
the following precedents were een, 


Ex bert canvruzxs. 


by 


« John and Patrick Ont were merchants 


ce RE co- partners, and became indebted to one 


« Caruthers in 1201 J. 165. 8 A commiſſion 
ce iſſued againſt Patrick only, on a debt due from 


« him and partners, Caruthers petitioned Lord 
“e Talbot, ftating theſe facts, and that Patrick had 
“obtained his certificate which was then lodged 
© in order ta be paſſed by the Chancellor; and 
ce for this ſuppoſed irregularity in the commiſfion oy 


«© it was prayed the certificate might not be allow- 
«ed. His lordſhip declared, that where one part- 


«© ner commits an act of bankruptcy, and the other 
* not, a commiſſion will go againſt him, for he 


. owes * 2588 . Aſunen the petition.“ N 


ben. urrox. 5 


5 : (c 8 1 md William Rabpbjon, 1 were | 
e merchants and partners, Hewett lived in London, 
00 and Ralphſon at Venice, and became juitly in- 


„ debted to John Upton : Hewett committed an 


act of bankruptcy, Upton ſtated the facts ſpe- 
„ cially to Lord Macclesfield and obtained a See, 


© miſſion againſt Hewett only.” 


The Chief Juſtice was of opinion that this - "ED 
fendant's counſel had fully anſwered the challenge, 5 
and declared theſe two caſes were in point, and 
| that a commiſſion was to be conſidered as an execution, 
md not as an action; and after taking notice of the _ 
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great inconvenience and bodies it would be to 
trade, in caſe ſuch commiſſions were not allowed, 
he by conſent of all the other Judges pronounced 
judgment, and declared that the commiſſion was 
regularly iſſued, and that a Verden thoutd be en- 
tered up for the defendant. . 


Dx Gorts v. 8 
4 Brown's Parl. Ca. 327+ 


"ras an 3 from the > RF: in - tha Goll v5; 
Ward to the Houſe of Lords, a queſtion was put 
to the Judges, whether the commiſſion of bank 
ruptcy iſſued on the 20th November 17 30, againſt 
Jbn Ward, on the petition of Tome Surefiesy 7 
was good and valid in law. _ : 
The Judpes having had feveral- days to conſider 
of this queſtion, and having had two meetings up- 
| _ an it, all of them attended on the 22d February | 
1737, in the Houſe of Lords, and being agreed in 
opinion, the Lord Chief Juſtice Lee ſaid, that dc: 
the commiſſion iſſued when the old ſtatutes re- 
ating to bankrupts were in force, they had con- 
: Were it upon the foot of thoſe old ſtatutes, and 
that they were all of opinion that George Sureties 
being a creditor at the time the commiſſion iſſued, 8 = 
therefore the commiſſion. 18 e and valid 
law. | 
Upon which the FER of Ain was re- 
verſed, and the Court of Chancery ordered to pro- 
ceed to hear the cauſe upon the merits. 


1 parte w AI N MAN. 
27 Oabber, 1738. 


And in Ex parte Wainman; 21 Oatber 1738. it 


appeared that the e 8 debe con- 
5 . ſiſted ; 


E N n A 


Tr of 941 3s 9 d. due to them in their 'own 


right bs the act of bankruptcy was committed, 


act of bankruptcy committed. 


Mr. Attorney General argued there was not 


1001, debt due to the petitioning creditor at the 


time the act of bankru ptcy was committed, the note 
for 6 J. 65. not being endorſed to him till a few 
days before the commiſſion was applied for, _ 
Lord Chancellor. The Judges in the caſe of 
De Golls and Ward were of opinion upon the foot of 
the old as, that it was ſufficient if the debt were 


due at the time the commiſſion iſſued ; but had the 


cafe been on the new afs, the Judges would have 
been of another opinion; the new act diſcharging : 
bankrupts from all the debts they owed at the time 


wu became ee 8 


nr. m. 


| Conver v. Porlurrz, and Aux bis Wiſe. 
8 1 Tom Rep. LY 


The. 1 Asten hat the . 
* before her intermarriage with Baron Poel 
nitz was the wife of Lord Percy, that by mutual 
agreement a ſeparation took place, and the defen- 
dant Ann had a zompetent maintenance of 1600 l. 
per annum ſettled on ber by deed. The declara- 
tion then ſtates that afterwards the defendant 4nn 
before her intermarriage with the defendant Baron 
Poelnitz, and whilſt ſhe was ſo covert with the ſaid 
Lord Percy, and alſo whilſt ſhe ſo lived ſeparate 
and 3 from the 14 Lord Dae aud alſo whilſt 

ber 
e 


and 61. 65. on a note of hand due alſo before the 
act of bankruptcy to another perſon, but not en- 
dorſed over to the petitioning creditor till after the 
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was duly,ſ-cured and paid to her, to wit, on the 


that the plaintiff at the ſpecial inſtance and requeſt 
of the laid defepdant Ann, for and in conſideration 
of the ſum of 900 J. paid by one Abraham Cham- 


and had alſo together with the ſaid Ann executed 

a warrant of attorney for conteffing judgment on 
the ſaid writing obligatory for 1800 and coſts of 
ſuit, at the ſuit of the ſaid Abraham Chambers, un- 
deprtook and to the ſaid plaintiff promiſed faithfully 
to indemnify him againſt the ſaid bond and war- 
rant of attorney, that afterwards, and after the ſaid 


and the ſaid defendant Ann was diſſolved by act of 
parliament, by which the ſum of 1600 J. per annum 
Was continued and ſecured to her for her life, 
- that afterwards, in March 1780, the ſaid Ann was 
married to the defendant Baron Poelnitz, that after- 


the ſaid Baron Poelnitz, to wit, on the 29th Au- 
_ guſt 2 2621. 10 +. hag payable to the 


faid A. 
of the ſaid bond for one year and three quarters, 


attorney, a judgment in his majeſty's court of 
| king's bench at Meſiminſter, as of Trinity term 
in the 20th year of the preſent king, at the ſuit of 
the ſaid Abraham againſt the ſaid Ann and the ſaid 


"_ ſum of 1800! and 165 for coſts, whereupon 


* DEN D . 


her ſaid maintenance from the ſaid Lord Percy 


291h November in the year 1776, in confidetation 


bers to the ſaid Ann had become held and firmly 
bound together with the ſaid Ann, to the ſaid Abra- 
ham Chambers by their joint and feyeral»bond in 
1800 J. conditioned for the pæyment of an annvit 
of 1501. during rhe natural life of the ſaid Ann, 


promiſe, the marriage between the ſaid Lord Percy 


wards and after the marriage of the ſaid Ann with 


rabam Chambers by virtue of the condition 
ending on the ſaid 29th Auguſt 1780, that after- 


wards the faid Abraham cauſed to be entered of 
record upon and by virtue of the ſaid warrant of 


plaintiff, upon the ſaid writing obligatory for the 


= e the 


7 . 


r EE edn dnd 


i BLEND A. 
the plaintiff, ta prevent his being taken in execu- 
tion upon the ſaid judgment, was obliged to pay 
the ſaid Abraham Chambers the ſaid ſum of 262 U. 


IOs. together with 5/. 19s. for coſts, yet that 


the ſaid Baron Poelnitz and Aun had not paid him 
the ſaid plaintiff the ſaid ſum of 262 J. 10s. and 
51, 19s. or indemnified him bo. avon the outer 
thereof, Sc. 4 

Lord Manfield—The fats lie i in a very narrow 
compaſs, and admit of no doubt; Lord and Lady 
Percy by a deed mutually agree to live ſeparate; 
neither can break this agreement; and a large 


maintenance is ſettled on her for her own ſeparate 
uſe, as a feme ſole, to all purpoſes, the ſame as if 


| ſhe were unmarried. The claim upon which this 


action is founded is of a meritorious nature: 
Lady Percy applied to the plaintiff, he conſidered 


her as a feme ſole and became ſurety for her, ſhe 


promiſed to indemnify him, and the contract was 
concluded under a firm belief on both ſides, that it 
was perfectly valid and binding. In juſtice then 
ſhe ought to pay the debt; but then to encounter 


this, there 1s a rule of politive law which is to be 


adhered to, and preferred, though in particular 
| Caſes it may ſeem productive of hardſhip and op- 

preflion ; by this general rule, a married woman 
can have no property real or perſonal, her con- 
tracts are intirely and_univerſally void, for her con- 
tracts even for neceflaries are the contracts of her 
huſband, ſhe cannot be ſued or be taken in exe- 
cution. This is the general rule: but then it bas 
been properly ſaid, that as the times alter, new 
cuſtoms and new manners ariſe, theſe occaſion 
exceptions, and juſtice and convenience require 
different applications of theſe exceptions, with- _ 
in the principle of the general rule, — 
The queſtion then is, Whether it is ſo here? 
Whether under the Ed at of the preſent 
„„ Ns 1 caſe, 
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| eaſe, a married woman ſhould or ſhould not be 


ſued ſolely ? Exceptions have been made in this 
very caſe, Where a huſband is in exile, or has 
abjured the realm, and credit has been given to 
the wiſe alone; juſtice ſays ſhe muſt pay, for the 
Wl huſband cannot be ſued. So it is in the caſe of tranſ- 
1 - portation, though the caſe is not exactly the ſame; 
1 TS for there the abſence is only temporary, becauſe 
5 | the huſband may come over and be ſued after- 
wards. Why then is it ſo eſtabliſhed ? Becauſe 
the wife acts as a ſingle woman, gains credit as 
| ſuch, receives the benefit, and ſhall be liable to 
the loſs. Where ſhe has an eſtate to her ſeparate 
uſe, in juſtice ſhe ought to be liable to the extent 
of it. In modern days, a new mode of proceed- 
ing has been introduced, and deeds have been 
8 8 | allowed, under which a married woman aſſumes 
je the appearance of a feme ſole, and is to all in- 

tents and purpoſes capacitated to act as ſuch. 
In the antient law there was no idea of a ſeparate 
maintenance ; but when it was eſtabliſhed, what 
ſaid the courts? That the huſband mall not be 
Ulazble even for neceſſaries; and they ſaid ſo, be- 
—_ ; cauſe convenience and juſtice required it. In the 
3 preſent caſe no diſtinction has been taken at the 
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| | Sy | bar, whether ſuppoſing Lady Percy to be liable, 
=_ | ber ſecond huſband is ſo ; and they have done 
= rige for ſo he muſt certainly be. The only 
_ daueſtion then is, whether a woman married, but 
if living ſeparate from her huſband, by agreement, 
Ul „ | having a large ſeparate maintenance ſettled on her, 
I 5 continuing notoriouſſy to live as a ſingle woman, 
öVVV Contracting and getting credit as ſuch, and the 
Fl Huſband not being liable ſhall] be ſued as a feme 
i 5 ele. TI think ſhe ſhould: it is juſt that it ſhould 
| | de ſo. I am of opinion the preſent caſe is quite 
Wil determined by the two late ones which have been 
„ No 55 cited, which 46 not reſt upon one or two circum- 
Wo ng 2 5 | Rances » 


huſband. 


liable for this, and not for that, 
ariſing from want of property being once removed, 
But, it as 
was ſuppoſed, ſhe were only liable in reſpect of 
her ſeparate maintenance, ſhe could not be liable 
generally, but only ſo long as the maintenance 
continued, after the manner of an executor, as 
long as aſſets remain in his hands; that however 


all contracts. 


A » 3 E N D A. 


ſtances as comerided ; but upon the great prin- 


ciple which the court has laid down, “ I hat where 
« woman has a ſeparate eſtate; and aQs, and 


receives credit as a feme ſole ſhe” ſhall be liable 
« as ſuch.” There is the ſame juſtice in this caſe; 
nor can I ſee any difference between them. 


Willes, J. concurred. 
Aſpburſi J. It ſeems to me, that to . the 


preſent queſtion, we need only conſider the reaſons 
on which the incapacities of a ſeme covert are found- 

ed, not on the ſame ground as thoſe of an infant, 
whole diſabilities ariſe from the want of diſcretion. 


But firſt, becauſe ſhe has no property. And p96 


condly, becauſe it would be unreaſonable to 
mit a wife to affe the property of her butane, 
except where he will not allow her neceſſaries, "ing 


which caſe, her contracts are the contracts of her 


maintenance, and the huſband cannot be charged ; 


it follows naturally that ſhe muſt, and if ſo, we 


canriot draw a preciſe line, and ſay ſhe ſhall be 


ſhe is, in my opinion, ſuable for all. 


cannot be; if ſhe exhauſt her whole fund, it is 
her own folly, but does not render her leſs liable. 


As to her being only liable in reſpe& of her fiſt. 
ſettlemeat, ſuch a doctrine was never before con- 
if ſhe be liable at all, ſhe is liable gene- 
rally, and that not only for neceſſaries, but for 
T'think the other two caſes goyern 


tended ; 


this, and that the rule for arreſting the judgment 


Now where a woman has a ſeparate 


for her capacity | 


muſt be e for ſhe "nee a 3 capa- 
. . ; 
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be found between this caſe and that of Ring ſtead 


away by what the court ſaid in Barwell and Brooks, 
that it made no ſort of difference whether the huſ- 
band was in England or not, for he was not liable; 
which was the great principle that influenced the 
deciſion, and not his local ſituation. Hence then 
ve have only to conſider, whether it is poſſible to 


in Hatchet and Baddely went wide of it, and it has 
never been much preſſed ; but I think the objec- 


has been made as to the fund that is liable; and, 

it has been aſked, what if ſhe alien the whole. 
Phe argument however ſtops ſhort, for it ought 
to have ſhewn that the huſband would again be- 
come liable in that caſe, but there is no colour 
to ſay, that if the wife ſpends the whole of her 
ſettlement, her huſband ſhall be liable even for 
neceſſaries. As to the prudence of the meaſure, 
that is no ground on which the court can found 


only queſtion was, Whether ſhe could acquire a 


govern the preſent, Lam of en FRET the mn” 
_ tifls may recover. 
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city to contra debts, and conſequently the ſe- 
cond huſband takes them, for he takes her cum 
onere. 


Buller, J. —The owl y a diſtinction to 


and Lady Laneſborough, is the non-reſidence of 
Lord Laneſborough; but that is intirely done 
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draw the _ that the wife ſhall only be liable 
for neceſſaries? The opinion of the two Judges 


tion has no force, for if ſhe has a power of con- 
tracting, it muſt be a general one. A diſtinction 


their deciſion, In Lady Laneſborough's caſe the 


capacity to contract? It was determined that ſhe 
could, and therefore, as I think that caſe muſt 


* 
. 
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. parte MA. 


a 234 July, 1787. | 
; be 8 of bankrupt iſſued 2 20 Dm 1 
| 1785, againſt Frances Mear, by the name of ] 
2 Frances, the wife of Henry Mear, of Moſely, in 1 
4 the pariſh of Yardley, in the county of Warwick, 4 
* before her intermarriage known by the name of | 
8 Frances Piper, of Birmingham, in the PREY of 
5 Warwick, Innholder. | | 1 
" Fe Mear, had before her marriage kept an l 
; inn in Birmingham, but had declined buſireſs on 1q 
0 the 27 December, 1784, previous to the date of ; 
0 the commiſſion, and on the 14 February, 1785, had 1 
1 intermarried with Henry Mear. 1 
oy The act of bankruptcy was proved before the 'Y 
4 commiſſioners to have been committed j in Ve. 14 
e. 1764. 5 
bs Mear and bis wits. e to ſuperſede is - | 
"a commiſſion, alledging that neither the petitioning 
1 creditor's debt, the trading, nor the act of banxk⸗- 4 
* ruptcy could be proved, and alſo relying upon the © 
for illegality of the commiſſion, as having been iſſued | ; ö 
* againſt a married woman. The Lord Chancellor 1 
ad was of opinion that the commiſſion was legally 1 


iſſued againſt the ſaid Frances Mear, upon the 


= ground of her marriage, and therefore the com- b 
wo miſſion was ordered to be ſuperſeded without going 

ot into the other ond, „ 

in- ; 


Park ER v. WI IS. i, 
| Brown, 494- * Term . 34. 


A writ of error was beaught in Ho court of 
King' * which was b in A 
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term, 1985: and on the 18th of November, Lord 
Mansfield delivered the unanimaus opinion of the 
court, as follows. — The queſtion which ariſes up- 
on this ſpecial verdict is, whether the plaintiff was 
a trader within the true intent and meaning of the 
ſtatutes concerning bankrupts ? 

The verdict ſtates a demiſe from the archbiſſiop 
of Canterbury, in the year 1767, . of fag Parker, 
the father of the plaintiff, of an extenlive farm of 
| Boo acres, in which there was a parcel of brick 
8 for 21 years. He ſtates ſimilar demiſes 

to John Parker, the father of the plaintiff, prior 
wh that in 1767 ; and alſo a ſubſequent ſimflar de- 
miſe to the plaintiff in 1780. And ſtates that one 
Milliam Berand for 20 years and more, before the 
year 1768, rented the ſaid parcel of brick ground 
from the hit Jobn Parker the father, and made 
and ſold bricks there. That the ſaid William Ber- 


and died in the year 1768, and upon his death, 


the plaintiff took the ſaid brick ground into his 
own poſſeſſion, and then and there bought certain 
materials and neceſſary things, which were by the 
ſaid William Berand, in his life-time uſed in ma- 
- king bricks there at the valuation of 130 J. and 
then and there made bricks and tiles of the earth 
there, and fold them, and that during the time, 


the within named John Dewey Parker the plaintiff 


ſo held the faid land, he made bricks and tiles for 
ſale of the earth or clay ariſing from the brick 
grounds and bought ſand and fuel, which were 
_ neceflary ingredients for converting the earth and 
_ clay into bricks and tiles. I ſhall make two queſ- 
tions; 1. whether upon this verdict William Be- 
rand was a trader? 2. if Villiam Berand was a 


2 whether upon this verdict the caſe of the 


plaintiff can be diſtinguiſhed, ſo as to make the 
plaintiff no trader. Brick- making for ſale abſtract- 


. ny N is in 1 oa a oo on a a trade, and 
| ppg e * 


| , 
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ſeeking to live by the profits. Many things are 


neceſſary to be bought, which can only be paid by 


the money to ariſe from the ſale of the bricks. 
The credit is given to no viſible fund, but merely 


upon ſpeculation to the profits of the trade. 
The objection is, that Y/illiam Berand rented 
the brick ground, and conſequently then the bricks 


were the produce of his own land. From the au- 
thorities and the reaſon of the thing, I take the 
true diſtinction to be this. If a man exerciſes a 
manufacture upon the produce of his own land, as 

a neceſſary or uſual mode of reaping and enjoying 


that produce, and bringing it advantageouſly to 


market, he ſhall not be conſidered as a trader, 
though he buys materials or ingredients; as in 
the caſe of a farmer who makes cheeſe, though 
he buys runnet and ſalt; or where a man makes 
his own apples in cyder, though there is an ex- 
pence attending the operation, many things to be 
bought, and perhaps ſome mixture neceſſary, but 
it is the uſual mode in the cyder counties in which _ 
the owners of orchards turn their apples to profit 
and bring them to market; or as in the allum 
caſe, where the operation was proved to be neceſ- 
ſary, and the conſtant mode practiſed by all the 
proprietors of allum works; or in the caſe of coal 


mines, where raiſing them out of the pit is as neceſ- 


| fary to the enjoyment of that ſpecies of produce, 
as reaping and threſhing is to the enjoyment of 
corn. But where the produce of the land is 
merely the raw materials of a manufacture, and 
uſed as ſuch, and not as the mode of raiſing 


the produce 5 land; 3 in ſhort where the pro- 
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duce of the land is an inſignificant article, com- 
pared with the expence of the whole manufac- 
ture; there in truth he is, and ought to be con- 
ſidered as a trader. As this diſtinction turns upon 
the nature and manner of exerciſing the manufac- 
tuts, and the motive «ra conan it is carried on, . 13 
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1 depends ſo much upon the light in which a jury 
ſees the whole tranſaction, the law and fact are ſo 
blended together, that it is hardly poſſible to diſ- 


tinguiſh them, and agreeable to what Mr. Juſtiee 


Buller did in the caſe ex parte Harriſon, I directed 
when the queſtion in this cauſe came on before me 
at Croydon, that if the plaintiff made bricks for the 
uſe of his own buildings, tho? ke fold what he did 
not uſe, that they ſhould not find him a trader, 


but if they thought that he carried on the trade 
for public ſale, merely with a view to the gain he 
expected to ariſe thereby, they might find him a 
trader; and a ſpecial jury upon that trial found 
him a trader, In this caſe William Berand took 
the brick ground with a view to carry on a trade 
for public ſale; the land produced nothing, the 


Jeaſe is merely a purchaſe of the clay, and juſt the 


ſame as if he had bought it by ſo much a load; 
he had nothing to do as a farmer, his ſole object 
was making bricks for fale ; therefore we think he 
muſt be conſidered as a trader. Second queſtion, 


whether the caſe of the plaintiff can be diſtinguiſn- 
ed, ſo as to make him no trader? Upon the death 
of Berend in 1768, he took poſſeſſion, paid for 
the ſtock, and carried on the trade in like manner, 


and made bricks for public ſale. He lived with 
bis father, and had in fact a joint occupation of 
the farm with bis father, but the father was the 
leſſee, and ſuffered the plaintiff to take the brick 
ground ſolely. The father had no concern in it, 
was liable to none of his debts upon that account, 
and therefore the farm and the brick ground were 
zLãs diſtinct, after the plaintiff carried on the trade 
as they were in the time of Berand.— The plaintiff 
had no leaſe or intereſt in the farm till 1780, but 
from 1768 he is permitted by his father upon the 
death of Berand to come in his place, and carry on 

| the trade FOE: brick making for ORE as Berand had 


. e Fe 4 done 


gone for many = mere ä The leaſe in * is „ K- | 


material. If he traded from 1768, that is ſuffi- 
cient. During that time he occupies only an old 


brick kiln long uſed for public open ſale, and 
makes and ſells bricks accordingly; The plain- 
tiff acted juſt as Berand had done, merely in the 
capacity of a common brickmaker for ſale. Berand 
rented the brick ground as the mode of buying the 
clay, Whether the plaintiff paid for the clay, or 
had it by gift from his father makes no difference as 
to the capacity in which he dealt, which we think 


that of a trader, _ 


Upon a writ of error from the aaa pe the 
court of king's bench, the following queſtions 
were put to the Judges by order of the bouſe of 175 


i lords. 


| It, Whether the finding on this verdict be ſuf- 


| ficient whereupon to give final judgment? 


2dly, If the finding be inſumcient, what award . 


ought to be made on ſuch finding? 


-gdly, If the finding be ſufficient, whether vp= 1 
on ſuch finding the plaintiff in error appears to be 
a trader within the true intent and meaning of the 2 


ſtatutes concerning bankrupts et 


The Lord Chief Baron Eyre delivered the þ una- 

' nimous opinion of the judges preſent, upon the 

_ firſt queſtion in the negative: and upon the ſecond 
queſtion that a writ of venire facias de nous ought to 
be awarded, whereupon it was adjudged accord- 

ingly that the court of King's Bench, 0 award a 


venire facias de novo. _ 


The plaintiff Parker did nos W upon the 0 
venire de novo, but brought an aQion of trover 
againſt Samuel Long, Daniel Richard, and William Pel- 
lat and John Wells. To this the defendants plead- 
ed the former action ſtill pending, and ſupportd 
their plea with the uſual averments. Upon which 
an . took place: between the * Ther e 
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this action ſhould not proceed, but that an- 
other ſhould be brought in the court of King's 
Bench, which was accordingly done. This laſt 
action came on to be tried by Mr. Juſtice Buller, 
and a ſpecial jury, 7th of December, 1787. AY 

. Mr. Juftice Bullir, previous to ſumming up the 
evidence told the j jury, there were . 6 
for them to determine. 3 

- iſt, Whether Parker carried on the inide of . 
making and ſelling bricks and tiles for ſale, for 
the purpoſe of drawing a profit therefrom? _ 
2d, How long he carried on trade for that pur- 

poſe, Whether from the 23d of June, 1768, when 
Berand died, to the time of his abſconding, which 
was on the in January, 1783, or from what time 
to what time ? ORE | 
2d, Whether Jebn Dewey Parker, was a . 
occupier of the farm with the father, or the father 
had the ſole beneficial enjoyment of the farm to 
the time of his death? _ 
1. The jury found that Jobn Dewey Parker did 
carry on the trade of making bricks and tiles for 
fale,. for the purpoſe of drawing a profit there= 
_ | 
l hat he carried on the trade for that pur= Z 
| poſe from the 23d of June, 1768, when William 

| Berand died, to Michaelmas. 1778. That he ceaſ- 
_ wake” bricks on Michaelmas, 1778, and he 5 
| alſo ceaſed to ſel] them, on the ſame day. ET 
That the father had the ſole enjoyment of 
: the farm until the time of his death, 
TWis finding was to be drawn up as a ſpecial 
verdict, but I have been informed by the gentle- 
men concerned, that as it appeared that Mr. 
. Parker had left off brick-making before the peti- 
tioning eteditor's debt accrued due, the defendants 
have waived a ſpecial verdi&, and that a | general 
one has been eben for "uy plaintiffs, - . 
| | 3 | In 
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Term Rep. 572. | 


In the aſe. of Patman v. Vaughan, it ani 


in evidence, that the plaintiff had kept a public 


Houſe for nine months, during which time he 
had Told to three or four perſons about fix gal- 
lons of ſpirits altogether. One of the inſtances 
| was that having bought five gallons of ſpirits of 
one Bennet, he had deſired him to ſend two of the 
five into the country, to a perſon who had or- 
dered it of him; it was alſo faid by his own ſer- 


vant, that if any perſon had ſent for liquor, he 


might have had it. Mr. Juſtice Buller left the 
_ queſtion to the Jury, with this direction, that if 
they were of opinion that the plaintiff had endea- 


| Youred to make profit of his trading, and was 


ready to ſell to any perſon who applied to him, 
and not merely as a matter of favour ; that then 
the quantum and extent of the trading, was im- 


material; and they ſhould find for the defendant. 


„The jury found for the defendant accordingly. 
Aſoburſt, Juſtice, I do not now conſider the queſ- 
tion of law to be governed by the quantum of the 

trading, but I take the rule to be this, that where 
it is a man's common or ordinary mode of deal- 
ing, or where, if any ſtranger who applies, may 
de ſupplied with the commodity in which the 
other profeſſes to deal, and it is not ſold as a fa- 
vour; any particular perſon ſo ſelling is ſubjet 
to the bankrupt laws. Buller, J. the caſe of Bar- 
tholomew v. Sherwood, was much ftronger than the 
preſent, on the trial of this cauſe I left the queſ= 


tion to the] Jury, with this direction, that if the 
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out 5 his houſe, and to get a profit by it, the 
quantity which he ſold was immaterial, and he 
muſt be conſidered as a trader, It was proved at 


the trial, that the plaintiff lived in the publick 


houſe only nine months, during the courſe of 
which time there could not be many inſtances. ad- 
duced in evidence of his having ſold ſpirits out of 
the houſe, but I particularly directed the jury to 
advert to the circumſtance of there not being any 
one inſtance of any perſon who had applied to buy 
liquor having been refuſed. That is the great 
point, for as to the extent of the dealing, and the 
profit which he made, it is immaterial, For if a 


man makes a conſiderable profit, he is not likely 


to become a bankrupt; it is only in caſes where 
the profits of the trade are inconſiderable that ſuch 
an event is likely to take place. Now the eircum- 
3 here were, that from the time when the 
plaintiff took this houſe, he was willing to ſell 
ſpirits to any perſon who applied, therefore though 
the time was ſhort, and the inſtances of his trad- 
ing were few, yet J thought it proper to be left 
to the jury, and * found a verdict for the _m 
fendant. 3 | 


BanTHOLOMEW v. SHERWOOD. 8 
1 Term Rep. 573. 
„Amd in a ents Fr before Mr. Pin i at : 


the Summer Aſſizes at Oxford, 1786, the plaintiffs 
as aſſignees brought an action of trover againſt the 


_ defendant, who claimed under an execution againſt 
the goods of the bankrupt, and the only queſtion 
was, Whether Davis, the ſuppoſed bankrupt, 

was a trader within the meaning of the ſtatutes 


concerning bankrupts? It was contended that he 
was a dealer i in horſes ; 3 as to which it pager oh in 


. — A 


„ v9 ht. Rene, BD —— WG 
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evidence, that Davis at this time, and for a few 


years paſt had rented a conſiderable farm at White- 


church, and that he kept two, occaſionally three 
teams of horſes, for the farming buſineſs. That 
previous to his taking this farm, he had lived with 
an uncle, during which time he attended ſeveral 


different fairs, and occaſionally bought and fold 


horſes ;' that after he took this farm, there were 
ſeveral inſtances of his attending fairs, and of 
every now and then buying a horſe which was 
not calculated for the farming buſineſs, and which 
he conſtantly ſold again. It appeared that during 
the courſe of two years he had bought and fold 
five or fix horſes, in this manner, two of which 
had been ſold directly after he had bought them, 
for the ſake of a guinea profit, another was ſold 
again within three days. No evidence being 
offered to contradict this on the part of the defen- 
dant, the judge left it to the jury, on the plain- 
tiff 's evidence, and they found a verdict for the 
plaintiff, A motion was made for a new trial laſt 
Michaelmas term, which after argument was re- 
fuſed, and Aſbhur/l, J. ſaid, it is admitted on the 
part of the defendant, that this was a matter 8 
evidence, and proper for the conſideration of the 
jury; then if it were proper to be left to them, 
and there was no evidence to contradict it, they 
were bound to find as they did. The general 
principle is right, that a farmer, as ſuch, is not 
an object of the bankrupt laws; and if a farmer 
in the courſe of his buſineſs buys a horſe, and 
after uſing him for ſome time, ſells him again, 
that will not ſubject him to the bankrupt 
laws; but in this caſe the evidence is, that 
he bought | horſes for the expreſs purpoſe of gain= 
ing by it. Buller, J. It appears by the evidence 
that there were many inſtances. of the bankrupt's _ 
buying horſes which he could not uſe in the farm- 
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an. and that the defendant followed E not 


4b 


ing buſineſs, and others which he bought for the 
_ expreſs purpoſe of ſelling again, whether there 


were more or fewer inſtances, was proper to be 
left to the conſideration of the jury. It is like the 
caſe of a vintner, who if he ſell only a dozen of 


liquor to particular friends, cannot be made a 
| bankrupt, but if he is deſirous to ſell to every per- 
ſon who applies, that will ſubje&t him to the 

| bankrupt laws; but in all theſe caſes the queſtion 


is, Whether the perſon buys and ſells with a view 


to make a profit by it, and that is proper to be left 


to the conſideration of the jury, here it was left 


to "comm and _ have found that Door” was a 


800 H A P. 2 IV HE 


| RARE. v. Poxz av, e 
Londen Sittings after Tg Term. 26 G. 3. 


| Raiker v. Fender, was an action for money 5 


and received, plea the general iſſue, The plain- 
tiffs were the aſſignees of Hervey, and the queſ- 
tion in the cauſe was the time at which he became 
1 bankrupt.— The evidence was that he left Eng- 
land in company with a young lady of about 16 


ears of age, who, as Hervey was a married man, 


. refuſed to live with him as a miſtreſs, unleſs: he 
took her abroad. The defendant who was a re- 
lation of the lady, and a creditor of the bankrupt 
followed them to Holland, and there obtained from 
him the bill for the amount of which this action 
was brought. The counſel for the defendants, 
contended, that the ſole motive of the bankrupt's 


leaving England was to effect his deſign upon the 


for 
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ing back the lady. | 
Mr. Juſtice Buller, if it were - neceſſary to ſay 


for the purpoſe of anus the bill, but of bring- 5 


whether the bankrupt left the kingdom to delay 


his creditors, I think no great doubt can be en- 
tertained of it. The evidence of his clerk as to 


the bad ſituation of his affairs, and the bills which 
he was to have paid on the ſubſequent day clearly 
evince his intention. But this point it is now un- 


| neceſſary to decide, for it has been ſettled in 


M iodier's caſe that if a man goes abroad though 
not with the intention of delaying his creditors, 


and in fact they are delayed, it is an act of bank- 


ruptcy. I do not know that this caſe has ever 


ance that the law ſhould be ſettled, than what the 


Same dale, 


Vernon v. 


Hankey. 


been over-ruled, It is in general of more import= 


lawis. If I were now to lay down the law for 
the firſt time, I do not know that I ſhould do it in 


this manner. But here I am bound to conform 


to decided authority.— And me Jury. * a ver- 
dict for the — OE. e 


cerxzrr 1. ra zuv. 
i g 


2 Ten. Rep, 59. : i 


5 a 1 to ſhew cute by a new trial Fu 


ſhould not be granted, it appeared that at the trial 
the only queſtion that aroſe was concerning the- 


act of bankruptcy alledged to have been commit- 


ted by Faleb, as to which the facts were as follows: 


Falch being in bad circumſtances on the evening 15 
of the 7th of January, 1786, expreſſed his con- 
cern to ond clerk, and his fears that he ſhould not 
be able to anſwer a OP. which would become 


3 ; 


FCC 2 83 £ 


777 ² AA ny tm. 12 nn es err Brod” ee AT TPO ne TE 


by ADDENDA 

LY payable the next day, and defired him to come 

WY earlier than uſual the next morning, and be in the 
1 way; in caſe the holder of that dil! ſhould en- 
0 quire for him, to deny bim. In fact, that bill- 
mt holder did call the next morning before” nine 8 
10 o' clock, and prefented a bill for payment, when 
Wl the elerk gave him the anſwer as he was directed, 
Kip that his maſter was not at home. 1 5 
10 Ki however, in the courfe of that day, Falch appeared 5 
00 in public, and having procured ſome money from 
N 2 gd whom he met, he ſent for the bill and paid 
10 it before five o'clock on that day. The learned 
Me i | Judge direed the jury to find their verdict for the 
1148 _ plaintiffs, inaſmuch as the act of bankruptcy was Wi 
1 compleat by the denial of a creditor with intent 

Wit to delay him, notwithſtanding ſeveral of the jury, 
1 which was a ſpecial one, ſuggeſted to him at the 
(NV time that by the practice of merchants in the city of 
140 London, the payer of a bill has the whole of the day 
0 on which it becomes due till five o' clock to pay it 

. in. However, upon the judge's repeating to them 

1 Anis opinion upon the N of law, ny: found ron 
TRAM _ verdict accordingly. 0 
10 Aſpburt, J.—1 bave always anderflood: the ge- 

1 nerah rule to be, that where a trader commits an 

1 unequivocal act of bankruptcy, nothing that paſſes 

1 afterwards can explain it away, Where indeed 

"pk the act done is in itſelf equivocal, there it may be 
100 explained by ſubſequent acts, as by the bankrupt's 
1 afterwards appearing in public, or the like, [Then 
1 the only queſtion here is, whether the act at the 
1 time it was done was a clear unequivocal act of 

[i | bankruptcy? From the facts which have been 

"WP Rated it appears that the bankrupt could only or- 

| i der himſelf to be denied with a view to delay his 

1 creditors, for he himſelf thought that his eircum- 

| i or 0. Retzer were in a deſperate dation at that time, 
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ments, and directed his clerk to deny him when 


the bill-holder called, which . was accordingly 
done early the next: morning. This was a clear 


act of bankruptcy, and whatever might happen 
afterwards could not alter the caſe. It is true 
that if the payer of a bill of exchange diſcharge it 


before five o'clock, on the day when it becomes 


due, that will be a ſufficient payment in law, in 


order to prevent a proteſt, but that is not the 
queſtion here; what we are now to conſider is, 
whether the denial to a creditor, with a view to 
delay him, was a complete act of bankruptcy at. 


the time? I am of opinion that it was, and 
I believe that this has been ſo held in ſeveral 
caſes. 


the court upon this caſe, although I myſelf enter- 


tained no doubt upon the ſubject. But if the reſt 
of the court are now clear that the law laid down 
by me was right, it will only be putting the parties 
to further and unneceſſary expence to grant a rule 
to ſhew cauſe. It appeared at the trial, that the 


ad ar Tf ſhould not be able to fulfil his engage- 


Buller, J. Os account of a ebe ſtarted atthe 
trial by ſome of the jury, which was a very reſpect- 
able one, I was deſirous of taking the opinion of 


bankrupt had given bimſelf up as a lot man the 5 


night be fore the morning in which the denial was 


proved; he was then in deſperate circumſtances, 
he had been getting money for ſome time before. 
in a manner not altogether to his credit, by buy- 


ing goods of perſons for the purpoſe of turning 


them into money, who were afterwards obliged to 
come in as creditors under the commiſſion; ſuch. 

was his general ſituation when the Catia) took 
place. The jury doubted whether that denial was 
an act of bankruptcy, becauſe the bill upon which 


the demand aroſe was paid before five o'clock on 


that ſame "wy on which it became due, and they 
© ores.” 
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deſired to > know whether in point of law the Wer 
rupt had not the whole day to pay the bill? I told 
them that the rule mentioned by them, with reſpect 
to the time which the payer of a bill was allowed 
to diſcharge it in on the day on which it became 
due, was a good one, but that they were miſtaken 
in the application of that rule to the preſent in- 
ſtance. That where the queſtion was, what laches 
of the holder would diſcharge the indorfer, there 
the former might wait to receive payment the 
whole of the day. on which the bill became due: 
but that was with a different view. Here the caſe 
turned on a different queſtion, Whether a denial 
of a creditor, with a view to delay him, though 
| but for an hour, was not an act of bankruptcy ? 
For though the words of the act 13 Eliz. c. 7. 
are © begin to keep houſe,” yet on the conſtruction 
of them it has always been held that a denial to a 
_ creditor, with a view to delay him, was an act of 
1 And 1 told the jury, that if they 
were ſatisfied that the bankrupt denied himſelf at 
nine in the morning, with a view to delay his cre- 
ditor, that was in itſelf a clear act of bankruptcy, 
and his afterwards appearing in public on that day, 
and paying the bill before five o'clock in the 
evening, could not purge that act once commit- 
ted. A clear act of bankruptcy can in no caſe 
be explained. At the trial of this cauſe; a 
| gentleman at the bar mentioned a caſe which had 
come before Lord Mansfield a few years ago, the 
_ circumſtances of which were theſe; a bill having 
become due, and the drawer being preſſed for 
payment, deſired the holder to call upon him the 
next morning at a friend's houſe in Bridge-ftreet, 
and he would pay him; the holder went accord 
ingly, and was denied at the drawer's requeſt. 
Upon being aſked by bis friend, if he was aware 
8 ** had been * an at * ann,. 
he 


ern . 
he anſwered with ſurpriſe in the negative, and 


ſaid, that he did not mean to do ſo, and went 
afterwards and paid the bill. Lord Mansfiel "ip" 


were ſatisfied that the denial had been with a view 
to delay the creditor at the time, it was an act of 
bankruptcy, and if ſo, it could not be purged by 
paying the bill afterwards. The term of purg- 
ing an act of » bankruptcy” is frequently per- 
verted, and that has often been. complained of 
by Lord Mansfield, who has on ſeveral occaſions 
. 5 the opportunity of declaring, that it can 
only mean, that if the act done be in itſelf equivo- 
cal, other circumſtances may be called in to ex- 
plain it; but if the act be a clear unequivocal act 


away by ſubſequent circumſtances. 
Groſe, J. —It ſeems to me that the directions of 
the learned judge were perfectly right, for the only 5 

queſtion was, whether the denial was with a view 


the jury to determine, and they have found by 
their verdict that it was; and in my opinion they 
| have judged right, The direction therefore being 
right in point of fact, it would be a loſs of time 
and an unneceſſary encreaſe of e to n 
eren a rule to bew cauſe, 5 5 


Cor KETT and ethers; offences of Pale 8 
. FREEMAN and anotber. 


Landen Sittings wer Trinity Term. 27 G. 3. 


he - plaintiffs i inan action of Tron claimed 5 Ts 
80 ds, as having been afſigned to the defendant by 
the bankrupt, after a ſecret act of bankruptcy 
committed on the * of JOU) A bill drawn 

85 e upon 


his directions to the jury told them, that if they 9 


of bankruptcy, it cannot be purged or explained 75 


to delay the creditor? That was the province of 


| xexil 
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upon the bankrupt became due that day. He had 
been the preceding evening endeàvouring to raiſe 
money to pay it, but without ſucceſs; when he 


faw the clerk” of the holder coming in the morning, 


he defired to be denied ; "and the clerk was ac- 


cordingly told that the bankrupt was-not at home, 
The bankrupt afterwards went out and got money 

ſufficient to diſcharge the bill, which he ſent to 
the holder before five o'clock in the W ſo 
dne the bill could not be noted. 


Buller, J. told the jury, that a denial, with it in- 


tent to delay creditors, was an aC of bankruptcy, 
that in this caſe the denial was undoubted, and 
the only queſtion was with reſpe& to the inten- 
tion.— That if they were of opinion, that the 
bankrupt, at the time of the denial, meant to de- 
lay the bolder of the bill, the ſubſequent payment 
would not vary the caſe; for the only effect that 


could have, wore be to render the intention leſs 
; certain, 1 


Mr. Peters, one of the ſpecial} jury, \expodllel 


2 Come doubts to the judge, and faid the circum- 
| Nance of the bankrupt going out immediately 
after the denial, in ſearch of money, very much 


_ inclined him to think rage this Was not an act of 
bankruptcy. 


Buller, J. ſaid, that NE at the time of the dnia, 


en was any intention to delay, it could not be 
purged away by any ſubſequent act, and all incon- 
venience might have been prevented by the bank- 


rupt having ſeen the clerk, and telling him he was 
going in ſearch of money to pay the bill. A ver- 


; dit was found for the * a 
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f "2 of anne d 

. e ofter Hilary Try, 8 3. 5 

le. D benen 4 ; 

ey 5 afignment of all a r N 8. eled 8 8 5 

to benefit of all the cteditors, bas been held an act 

ſo bf bankruptcy, unleſs, they, all aſfent to the deed; 

5 accordingly in an action of, trover againſt the, che- 5 

in- riff, who had levied.an execution at the ſuit of one 

cy, L, under a warrant of attorney given him by 

ind the bankrupt. 5 To prove an act of bankropicy: 

en- prior to the execution, the plaintiff's counſel re- 

the lied on an aſſignment made by the bankrupt of all | 

de- his effects to two of his ereditors! in truſt for them. 

ent ſelves and the reft, in conſequence. of a propoſi- 

hat fon. made. by the bankrupt. at a meeting of bis | 

leſs WE creditors and accepted by them. Lord Mansfield . 

5 held ſuch deed to be an act of bankruptcy . 

Ned fraud on the bankrupt laws, unleſs. every cre- 

Im- ditor bad e, And the ene had a 

tely erdid. V I, 

uch | 1 N 8 : 

t of | | : 
Ro 1 . n Byok, | 

Wa | I Lenden Sinings after Micharlmas Term 1779. : 

* 2 an action "or trover, where Py Aeli - 

8 würde upon the validity of a deed of aſſignment, 

Was dated the 23d of OFober, 1778, from the bankrupt. 

ver- 3 » 177 5 


to his ſon; of part of his real at _ perſona! eſtate. 
The allign ment was impeached on two grounds; CES 
the one, that the bankrupt had committed an — 
of bankruptcy prior to the execution of the deed; * : 
the other, that the deed itſelf was an act of bank. | 
e * W creditor” s debt became 
N due, 
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iſſued. The bankrupt had carried on the buſineſs 
of a banker in partnerſhip with Archer and another; 


1776, and was diffolved the 28th of March, 


Part, in Hertfordſhire, having another | houſe in : 
town, in White Hart Court, Gracechurch Street, 


| buſineſs; Green his ſervant ſwore he was the only 


perſons. That he had ſometimes orders from his 
| maſter to deny every body, at other times, ſuch as 


Ia particular, by name. This witneſs was con- 


| ſervant, who ſwore, that when any one came about 
| buſineſs, he always called Green, who ſaid he had 
not his maſter's orders to deny, The evidence of 
Green was alſo attacked on the ſcore of its being 
new, the ſame not having been given before the 
commiſſioners, but a different act of bankruptcy 
having been ſworn to; and Green having threaten- 
ed by way of revenge for a quarrel, that he would 


ter for them, if they had paid him his wages: the 
| defendant called other witneſſes to prove the bank- 
rupt's attendance at publick meetings and other 


and Oftober. . The conſideration of the deed of 
2 Jant, as it appeared, had from time to time en- 


iered into engagements for, of advanced money 
to the e more than the value of the eſtates, 3 


AD. » E N D 4. 
this on \ boad the 3d of January, 1779. The 7th 


of April following, the commiſſion ot bankruptcy 
which parinerſhip commenced the xi of June, 
1778. But the bankrupt appeared to continue in 
the buſineſs for a length of time afterwards. The 
bankrupt and his family lived at bis ſeat at Ware 
which he attended during the hours of banking 
man who let people in and out at the town houſe. 
That in Auguſt and September, he denied ſeveral 


be knew to be creditors : to one creditor, Chipps, 


tradicted on the part of the defendant, by another 


ruin the family, and that it would have been bet- 


places during the months of Auguſi, September, 


aſlig gumeat could: not be impeached. The de fen- 


and 


ADDENDA 


TY that he had taken poſſeſſion edit on 
the execution of the deed. The bankrupt left 


afterwards: 3 . 


but only evidence of it, and therefore to be ex- 


in man lives three days in duſineſs, and the reſt of 
et, the week in the country, this explains a denial at 
ne any other houſe or lodging at any other part of the 

ily town ſaying, go to the ſhop. On the other hand 
ſe, it is not neceſſary in order to conſtitute a denial an 
ral WF of banikrupecy, that the bankrupt ſhould have 

his wen orders to deny any particular perſon by name: 

| AS I he gives orders to be denied to every body, it in- 
b, tluder creditors, and is a keeping the houſe 
on- within the meaning of the act of parliament. 
her As to the firſt point, whether an act of bankruptcy 
out had been committed, previous to the execution of 
had the deed, it reſts chiefly on the evidence of Green, 
of The ſecond queſtion will be material, if you deter- 
ing mine for the defendant on the firſt, I take ic 
the to be clear law, that if in contemplation of bank - 
toy ruptcy, .2 man conveys to the faireft creditor that 
en- a ever exiſted, it is not a fraudulent deed as between © 
zuld IR them; but it tends to defeat the whole bank- 
bet- WY rupc laws, and as ſuch is held to be a fraud on 


the the reſt of the creditors. It is equally clear, 
ink ME that though it be not a. conveyance of the whole 
ther of his property, and that a part be omitted, yet it 
nber, it be made in contemplation of bankruptcy, it is 
d of a preference, and as ſuch an act of bankruptcy. 


en- To apply this, the deed is fair as between the 


en- bankrupt, and bis fon. the defendant, but having 
one) deen made three days before his abſconding, jt is a 


ates, 8 Verdis for the plaintiff, 


ͤ;ö;1 M3 Vanxon 


Ware Park on the 26th of October, three days 
after the execution of the deed, and was not ſeen | 


Lord Mansfield. A denial by order of a trader 
to a creditor is not of itſelf an act of bankruptcy, 


plained. If a man is fick, or as this caſe is, if a 


n DE N D A. ” 


1 „ n 1 4 . 
919 Ari 28 r 3-05 Mad 40 {43 0 
r * 6 15 
| % 2 io . We 8 
4. bn Ad - | 2. 
- Vernon v. HaNRK Ex. n 


Londen diu. ofier Triniy Term, 27 6. 3. 2 


oy | 
5 an action Ivughtt netinks; the . 
(one of whom had been a co- aſſignee with the 
plaintiff, and removed for the purpoſe} to recover 
the proceeds of a variety of articles, "amounting to 
upwards of 60001, which had been aſſigned to 
them by the nne Aren ſeveral acts of r 
| W 0 TATE 4 "bs x 
| - Buller, 5 k chew ra been — points 
made in this caſeg iſt; whether, by the leaving of 
her bouſe, Mrs. Her intended to delay her ere- 
ditors. 2dly, Whether: the leaving of the king- 
dom without ſuch: intention, but, whereby in fact 
creditors are delayed, be an act of bankruptcy. 
Zdly, As to the compoſition with Mr. Thackery. 
They ate all points. of general confequence and 
bs importance... The firſt is a queſtion of fact, and 
it is far you to ſay what you think was Mrs. 
| Tyler's ibtention when ſhe left her houſe, ſhe 
knew that a great number of bills were ſoon to be- 
come due, and had not made any proviſion for the 
payment of tbem; beſides, the affidavit of the 
. defendant for the purpoſe of himſelf © taking 
out a commiſſion is very ſtrong, and ſhews you 
what, he thought at the time. I remember, a caſe 
about fourteen years ago, in which Lord Manſ- 
| Feld held ſuch an . affidavit concluſive evidence 
againſt the defendant, and upon application to the 
court, though it was faid not to be concluſive, the 
judges were all of opinion, that it was prima facic 
evidence againſt. ſuch perſon e ee wy bank- 
L Py: he had ſworn to-, 
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2dly, As to the going 1 Oe cannot * 
any doubt that Mrs. Tyler” s creditors were thereby 


and that the -bankrupty went vo Ga ? 


avoid an impending proſecution.— 


bash to 
aw up- 


4 


which happened in 39, and, was not ſo tropg, 
a-cafe as this, for he had more ground for his aps, 


4 prehenſion z häving killed his wife. The point, 
indsed, has never been neatly before the court, 


ſince that time; but it has always been conſider- 
ed and acted upon as good, law. And at this 
time, without exsmining into, the exacdiaonce of 
that deciſion ſhould; be extremely. averſe to over-. 
rule it. For as you have often heard. it obſerved 
nom this ſeat, certainty and uniformity. of de- 


7 i materiabiconſequence-than the eſtabliſhment of a 
i4 rule one Way or the other. Zdly, [t, appears. from, 
an Mr. Ward's: evidence, that Theckry tad ſued out 


Hacommiffion which was ſealed on the 13th of May, 


e and that on the 19th in the preſence of one of the 
he Wdefendants, he agreed upon Mrs. Tyler's. paying 
- him 200 J. and giving ſecurity for the remainder 


Thiszis expreſsly made an a at; 'bapfruptey; by! 
the 5 Gro, 2. c. 30. F. 24. 


ae being ſubſequent to thoſe as of Hankruptey, “ 
there cannot be any doubt of the plaintiff's title 
nce io nn Jury found A edit for the 
the 1 5 ; „ | 
the 

acic 
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deſayed but it is- aid, that itlis hot ſufficient un- 
leſs the going was with an intention 5 1 them, 


on this ſubject is eſtabliſhed by Al ae, | 


ciſion are in matters of this ſort, of much more. 


Jof his debt that the commiſſion ſhould die away. 


The aſſignment. then 1 to oh defendants, | 
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8 that the Chancelley would appoint a meetiog o 
| Lommiſſioners, that he might ſurrender ; 5 ftat- 


. Tupt, he was obliged 


and that from the time of his he ring of the com- 
miſſon till he came over, he had been exthemely 


à few days before he went broad, apparently in 


at the laft meeting, laid the' peecioner would not 
ſurrender. 


to the commiſſioners to appoint a ene to re- 


- "Nb CHAP. V. 


2. Parte Warts. 2 Bo. 2. » 


when prin 


On a petition by the bankrupt, pra 


ing that a few days before he was declared bank- 
to go abroad for his health, 


ill. Ie was a 'partnerſhip bankruptey, and the 
two other partners ſurrendered in time. Kb 
©" When this petition came on firſt, the Lord Chan- 
cellor ordered it to ſtand over, to ſee what the aſſig- 


nees had to ſay, They now appeared by counſel, 


and did not oppoſe the prayer ot the petition, but 
made an affidavit, that the bankrupt had been ſeen 


health; and that the ſon of the bankrupt had 


Lord Chancellor laid, nts 8 the als. 


ers to appoint'a meeting, that the bankrupt might 
| ſurrender, would not avoid the effect of the ſtatute. 
It only has the effect of declaring the opinion of 
the court, that the bankrupt had no intention of 
keeping out of the way fraudulently. But my opi- 
nion in this caſe is, that he did purpoſely keep out 
of the way, and that he is perjured, when he 
ſays he went abroad for his bealth. The — 
was diſmiſſed. ß | 


. Parts Granam, 4 Bao. 48. 
n a yetition. by a bankrupt for” an order 


celve 
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ceive the bankrupt further examination, it appear- 
ed the Lord Chancellor had before ade an order 


him. He now ſtates that he has recollected cir- 
ic cumſtances more particularly, and is deſirous to 
t- complete his examination and be diſcharged out of 
K cuſtody, but the commilioners refole to appoint a 
b, meeting. ew i 
n- The aſſignees bd the prayer of the petition, 8 
ly ſo far as it required the expence of the commiſſio- 
he ners meeting to be paid out of the eſtate, alledging 


that as this extraordinary expence aroſe fro the 


himſelf. 


ve. The meeting muſt be at the expence of the 


baer 1 e 


ght 8 CHAP. VI 

ute, 14 

1 of Tovsszalvr v. Nanrivvanv. 

n of $2444: 2 Term Wop. 100. 

opi- | 

out An allies was s brought for money paid, Ke. to 


opinion of the court on the tollownig caſe; 
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for the commiſſioners to appoint a meeting, that the 
bankrupt might ſurrender and be examined, and 
| when he appeared before the commiſſioners, they 
were diſſatisfied with his anſwers, and committed 


bankrupt's own miſcondud, be * to pay it 


Lord Chanicelior, ti is 2 commitment, til con- 
formity ; the form of the commitment is conclu- 


eſtate, The bankrupt has no eſtate; or is ſup- 
poſed to have none. The commiſſioners muſt 


© which the defendant pleaded, 1ſt, Non afſumpſit - „ 
adly, that the defendant became a bapkrupc on the 
S 11th of February, 1785, and that the cauſes of 
action accrued to the plaintiffs before, At the 
trial, before Buller, J. the jury found a yerdict for 
the plaintiffs, damages 1200 J. ſubjet to the 


| The defendant haying borrowed ſeveral ſums of TY 
ceive fuoney amounting to 1 Sol "Ye different per- 
19 D' & ad” A ſons 


xxxix 


o * * Fa 2 * 4 7 0 
5 N bs G N ; - i ach 2 i * a tes r 4 . 1 2 8 a as n NE wa 
, 2 22 1 — _ Di I 8 2 3 E * ys Peng nnn rag IO TAL ä 
CO ING 4 4 3 2292 ? a; A : 06G 9 q wy 8 — JS TS 2 D ns * — >. 
.. EE D R — . 4 pt” Ja be * RE Po, 3 3 5 £ 1 2 1 C: — 2 . = * 922 * Nun 
£ 4 * > 0 n 8 * 2 2.6 q * 2 bs n p wn 


* 
. 

” * 1 x — ay 

F X ]ĩ˙ . ̃⁊ᷣ ̊ TA Hoes: 


„„ OI A 


fons prevailed: on the olaintiffs on the 8th A v 

vember, 1783, to execute jointly with him ſeveral 

bonds of this date, to the perſons 'advancing' the 
money, and thereby to become jointly and ſeverally 
bound with him for the payment of the principal 
and intereſt by inſtalments, the firſt of which 

N was to become due on the Sth of March, 1786. 
Phe defendant by bond of the ſame date, Sth of 
CN | November, 178 35 became bound to the plaintiffs 
in 3000 l. with condition for» the pay ment of 
13509 with intereſt on the 8th of February, 1784, 
and gave them a warrant: of attorney to enter up 
judgment the re upon, which bond and warrant of 
attorney were given by the defendant to the plain- 

tiffs, to ſecure to them the payment of the 15001. 
and iuntereſt, for which they had ſo, become en- 
| gaped as Aso laid. On the 13th of Auguſt, 1784, 
the plaintiffs ſigned judgment, againſt the defen- 
| 2 dant for 3000 l. debt, and 631. coſts, by virtue 
of the ſaid warrant, and on the 29th of November, 
1784, ſued out a writ of feri facias, returnable 
on the 24th day of January, 1785 3 upon which 
the goods of the defendant, to the amount of 
100 J. were taken, On the 2d day of December, 
1784, a commiſſion of bankrupt ifſued againſt the 
| defendant, and he was thereupon declared to have 
committed an act of bankruptcy, On the 21ſt of 
May, 1785, the defendant obtained his certifi- 
cate. Soon after. the iſſuing. of this commiſſion, 
5 the aſſignees claimed the effects taken under the 
= execution; and the ſheriffs indemnified by them, 
delivered to them the goods, and returned nulla bond 
to the ſaid writ of fei facias. The obligees in 
the inſtalment: bonds proved the ſums due on their 
ſeveral bonds, under the commiſſion againſt the 
defendant, and received a dividend of, 5 5. 6d. in 
the pound in reſpect thereof, and the reſt of the 
principal and intereſt, ſecured by theſe bonds 
: ieee 9 ere 45. e 00 for which 
; 1 ng” 170607 this 
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thit 5 — bas been ie by . 
pluintiffs ſinte the date Saeed dg 
cate to'theiſaid obligees, -whoimhereupon by deed. 
aſſipned over to them the ſubſeque nt dividends, If 
the — be of opinlôn, that rhe plaintiffs 
oughte not to Nn nonſuit mm 
tered, us +1 on vio. £64 72 1 33 * OR 5 | 
Athirfty']. . — treedoabt:bet 5 e 
ever a perſon gives a ſocurity by way of indem 
. nit fof another, and pages the money the law 
raiſes an Am f, But where be will not rely 
on the promi ſe which the law will raiſe; but takes 
a bond às a ſecurity, there he has choſen his own 
remedy, and he cannot reſort to an action of 
oſſumpfits Therefore in this caſe” bis only ſecu- 
rity is the bond. Poſfibly, if the plaintiffs had re- 
covered upon the bond when it was forfeited, and 
he was not afterwards damniſied by being obliged 8 
to pay che inſtalments; by a bill in equity he 
might have been compelled to refund all that 
money which he had received. But at law the 
penalty of the bond became a legal debt, and as 
ſoon as that was forfeited, he became a creditor 
of the bankrupt and might have proved his debt 
under the commiſſion. But ſtill the bond was bis 
remedy, and he ſhall not be permitted to change his 
ſecurity upon a ſubſequent event, and refort * 
the indemnity Which the law would have raiſed, 
Buller, J. In ancient times no action — FY 
be maintained at law, where a ſurety had paid the 
debt of his principal. And the firſt caſe of the 
kind, in which the plaintiff ſucceeded, was before 
Gou l, J. at Dorcheſter, which was decided on 
equitable grounds. Now why does the law raiſe 
ſuch a promiſe, becauſe there is no ſecurity given 
by the party; but if the party chooſe to take a 
ſecurity, there is no occaſion for the law to raiſe 
- ö enn in N my cute * there : 


ADD EN D a. 


is no end Ripulation between the parties. In 
the preſent caſe the plaintiffs have taken a bond, 


and therefore they muſt have recourſe to that ſe- 


_ curity, | It has deen objected by the plaintiffs 
_ counſel, that this bond could nat be proved un- 


der the commiſſion of bankrupt z but there would 
have been no difficulty in that. Firſt, it is ſaid, 


| that there is no conſideration for it, but clearly, 
238 2 queſtion at lay there is a ſufficient eonſidera- 
tion, he the ſurety binds ee to pay the debt 
of anather who afterwards becomes a hankrupt, 
the conſideration is therefore good in law, And 
it is not unreaſonable, for the ſurety may ſay, he 


will only lend his credit for three months, and if 
the money is not paid at that time he will coll ot 


the principal for his indemnity. "The ſurety is the 
effectiye and reſponſible man, he is the perſon to 
whom the creditor principally looks, and he-is 
taken becauſe the credit of the principal i is doubted. 
There is as little foundation for the other objec- | 
tion, that the hond is fraudulent, becauſe it is 
made payable before the day on which the fiſt 
inſtalment became due, It is not fraudulent 
againſt the eſtate of the bankrupt, for the bank - by. 
ruptey cannot make any difference in this caſe, 
In no event could this circumſtance have that 
 effeR on the bankrupt's eſtate which has been ſug- 
geſted, (that it would load the bankrupt's eſtate 
with a double dividend for the ſame debt). For 
in the caſe put, a court of equity would un- 
_ doubtedly give relief. If it were attempted to 
prove the two bonds under the commiſſion, 4 
court of equity would interpoſe, and would not 
ſuffer more than twenty ſhillings in the pound to 
geg ſay,:: 


be paid for the ſame debt. I do not in 
by what particular courſe a court of equity would 


give relief; one way would be to compel the cre- h 
aeg to make his 8 to which * the two | 
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ſum had been proved under one of the bonds, they 


to give it up. But with reſpect to the form of 
. 


By parte. Eo 7 
1085 November, . 


dy him 
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Upon which King petitioned the Lord Chancellor 
to be admitted a creditor for the whole ſum. 


— 


1 


fecurities he would reſort, or where the whole 2 
would compel the party in poſſeſſion of the other 


this action, I am clearly of opinion that it cannot 
be ” ta F of nonſuit to be en- 


Edward Davis the W on 1 2th 
of May 1784, iſſued a promiſſory note under 
his hand, payable by bim two months after 
ate to Meſirs. Turner and Teye, of Brijidl, 
for 500 J. value received; Turner and Toye be- 
ing then indebied to King the petitioner in the 
| ſum of 15 for money lent, advanced, and paid 
and for their uſe. Turner and Toye, had 
alſo decome bankrupts, Previous to their bank= 
Fuptcy, and alſo previous to the bankruptcy of Da- 
vit, they endorſed the ſaid promiſſory note for 500 1 
to King, to enable bim to raiſe the 300 J. due from 
| them to him, King on the-24th of Jul, 1784, 
applied to prove the note for 500 J. under the 
commiſſion againſt Davis, but the commiſſioners 
only admitted it as a proof of a debt of 300 J. 


This was oppoſed upon the ground of the bank- 

rupt having never received any conſideration for 

the note from Melſrs. Turner and Toye, it being : 

between them accommodation paper. But it 

was ordered that King ſhould be at liberty to prove 

| his ſaid debt of 500 J. and be admitted a cre- 

ditor unger the faid commiſſion for ſuch 50 as he 
e 5 ould. : 
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| ould prove; "and be pig 2 divided r dividends 
in reſpect of his ſaid debt” ratably and inf; equal 
proportion with the reſt bf the; creditors of the 
ſaid bankrupt, ſeekiog relief under the faid com- 
miſſion, | but ſo as not to diſturb any dividends 
already made under the ſaid commiſſion, and fo as 
that the dividends received, and to be received by 
him upon the ſaid ſum of * do not in the 
8 Wo exceed — ſum of 3007.” MY 


1 


| 


Ys 
"4 * 
3%. 4 


Be forte Bauer. 


22 January, 1787. 75 


cn J 4 "Section Rating, . that Mithatt and 
Clieter, haying occaſion In the courſe of exten- 
| ſive buſineſs as ſtuff merchants to draw bills of 
_ exchange on Meſſrs, Marlar, 'Pill, and Down, of 
London, and finding. it neceflary, to lodge ſome. col- 
lateral ſecurities with them, to induce” them to 
accept and pay their bills; they in the month of 
Marth, 1778, applied to Beaufoy, apd requeſted! bim 
to lend them his promiſſory note, for the ſun of 
four hundred pounds payable on. demand, en 
he accordingly did, and received in exchange 
from Mitchell and Cleeter, 4 memorandum or 
agreement in writing in the following words: 
„March 17, 1788, Received this day of Ben- 
e jamin Beaufoy, his note of hand payable to us 
for value 400 J. which is lodged in the hands 
of our bankers Meſſrs. Marlar, Pell, and Down, : 
Kin London, as a collateral ſecurity for their ac- 
« cepting drafts on them without effects to the 
e fſaid amount, which note if ever paid by the 
ſeid Benjamin Beaufoy, we hereby promiſe to 
FS, refund the leid um. of AWE to the ſaid Ben- 
and 
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e ee en demand, . al and 
cc . Cleeter ., 8 + 
| The promiſſory. note of Beaufy, was nw. 
diatelys -depoſited with. Marlar, Pull, and Down, 
who were the bankers, as Ea, g of Beanfoy, as 'of 
Mitchell and Cleeter, and the ſame continued in 
their hands until the diflolution of their copartner- 
ſhip, when the note was given over to Meſſrs. 
Down, Thornton and Free, who had entered into 
a copattnerſnip for carrying on the ſaid banking 
8 and continued in their hands until the 
month of . March, 1784, when they requeſted the 
ſame to be renewed ; and Beayfoy upon the requeſt 
of Mutchell.and, Cleeter, agreed to renew his note, 
and. accordingly took up the ſame, and. drew an- 
other promiſſory note, dated the 17th March, 
1784, whereby on demand he promiſed to pay to 
the ſaid Thomas Mitchell and Fobn Cleeter, or order, 
400.1, for value received, which ſaid ptomiſſory 
note Mitchell and Cluzer, endorſed; and depoſited 
with the petitioners Down, Thornton, and Free, in 
leu of the other note, and Mitchell and Clreter, 
al ſo rene wed or gave to Beaufoy a certain other me- 
morandum or agreement in writing, to the like 
purport and effect as the one beforementioned. 
In the month of November, 1784, Mitchell and 
Clekuar, being in want of, the aſſiſtance of a fur- 
tber ſum of 400 J. applied to Down, Thornton, 
and Free, to advance them the ſame; ; which they 
agreed to do upon a ſecurity of another promiſſory 
note of, Beaufey, who upon the requeſt of Mitchell 
and Clegter, drew another promiſſory note, dated 
W the. 17th of November, 1784, whereby on demand 
| he, promiſed to pay the, Mie. Thomas Mitchell and 
John Cleeter, the ſum of. 400 J. for value received; 
which nate. Mitchell and Cleeter, "alſo endoried nd 
de poſited with Dun, Thornton, and Free, Wo 
were the bankers of La he as a ee for the 


Further * 
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further ſum of 4001. and Mitchel! and "Ry 
gave Beaufoy their promiſſory note in exchange for 
| on fame; which counternote was in the follow- 
ing words: *« L. 400, Coventry, 19th Neuem. 
ber, 1784, on demand, we promiſe to pay 
to Me. B. Beaufey, or order, 400 /. value re- 
« ceived. ©* Mitchell and Cleeter,” 
In the beginning of the month of April, 178 55 
Mitchell and Cleeter, being confiderably indebted 
to Thornton and Free, over and above' the amount 
of the ſaid promiſſory notes, they called upon 
_ 'Beaufiy for the payment of the whole of the ſaid 
300 J. and Braufoy on the 14th of the ſaid month 
of April, gave his bond for the payment of the 
| ſaid ſum with intereſt at the rate of 5 J. per cent. 
and thereupon the ſaid two promiſſory notes, were 
delivered upto Beaufoy by Down, Thornton, and Free, | 
with a receipt thereon reſpectively endorſed, 
On the 13th of April, 1785, a commiſſion of 
bankrupt iflued againſt Mitchell and Cleeter, and 
they were declared bankrupts on the 7th of May; 
Beauſey applied to prove a debt of 8007. being the 
amount of the ſaid two promiſſory notes, but it 
appearing that ſuch notes had not been taken ap 
by the petitioner Beaufoy, till the 14th of April, 
and the commiſſion had actually iſſued on the 1 3th 
although not publiſhed in the Gazette till the 23d. 
the commiſſioners tefuſed to aan him as à cre- 


BY ditor for the 800 . 


On the 14th day of Pebruath, 1786, a dividend 
of 104. in the pound was declared under the com- 
miſſion, and ſufficient remained in the hands of the 
 #flignees to anſwer Bedafoy's claim; if his right to 
prove 8061. ſhould be eftabliſhed. Beaufoy there- 
fore petitioned, that he might be at liberty to 
prove the debt of 800 J. under the commiſſion, 


and receive the dividend altes declared and all 
fulute 8 EY 


7 Tis 
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Tune Charicellor after hearing the matter argued, 


1 an order, That Beaufoy ſhould be at liberty 
to prove the promiſſory note for 400 J. from 
Thomas Mitchell and Jobn Cleeter, the bankrupts, 
bearing date the 17th of November, 1784, as a 


debt under the commiſſion, and be paid out of the 
eſtate and effects of the ſaid bankrupts, a dividend 


in reſpeR of his ſaid 1 and diſmiſſed the "tell 
of _ — 3 | 


Be parte Lozp CLannicanne. 


2 Jah, 1787. 


oh John Griff, was in 1 way of 
trade and à banker, at 8 in Hampſbire. 


Lord Clanricarde, having a large property in 


Ireland, uſed to get the ſame remitted by the 
means of Griffin, who had dealings in Jreland: 
And for that purpoſe on or about the roth 
of January, 1787, Lord Clanricarde drew a bill SE 
exchange upon Griffin for the ſum of 601. 175.94. 
= payable to one John Stokes or order, three months 


after date; and Griffin on or about the 24th of 


March, 1787, drew a draft or bill of exchange 
upon one John Turner for 2001. payable to Lord 
Clanricarde or his order, two months after date, 
and Turner accepted the ſame. Io 
Oa the ſaid 24th of March, Tas en 
and Griffin ſettled accounts, and. therein charged 
= Lord Clanricarde, with the ſaid ſum of 6ol. 175. 9 d. 
and 200. ; and by the means of thoſe ſums and other BY 
ſums therein mentioned, the ſaid Fobn Griffin made 

a. balance againſt Lori Clanricarde of 5 15 l. 74. 

5 Lord Clanricarde at the ſame time drew two drafts, | 
one for 3001. the other for 2151. 75, on Meſſrs. 
5 Hamilton and Co. bankers | in Dudlir, both pay fühle 
2 1 


Alvi 


9 
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in ſix e to the ſaid John Griff Wendet, 
who immediately diſcounted the ſame with Mefirs, | 
Sadler 'and Co, Southamplting- and- received the 


money from them. 


On the 15th of tl, 10 78 a cohemitlen of 


bankrupt-iflued againſt Griffin, and 1 was ge- 
n a bankrupft. da bis 


1 a 


Although Griffin in the ſaid Seb Wee 
ord Clanricarde with the 60 J. 176. 9 d. yet 


in fac he never paid the ſame, and the draft 
or bill. of exchange for the ſame, not becoming 
due until after he was declared a bankrupt, Lord 
| Clanricarde afterwards paid it; and as he had 


never received any money on account thereof, 
it was inſiſted on the part of his ap that 


it was a debt due to him from Gr:fjn, before his 
bankruptcy. Turner, being elde Tha re- 

fuſing to pay the draft for 108 ' Lord®® Cb 
carde never received any money on Aceotift of the 
ſame; and he therefore inſiſted, that Griffin Was; 


” before his aer, alſo FTEUry indebted to him, | 
in that 200 J. 


At 2 meeting oF the ediun dont under the (aid 


commiſſion agsinſt Grin, on the 2d of June, 

1787, Lord Ganricarde attempted to prove, before 

them, the ſum of 260/, 175. 9 4. being. 39 
amount of the nd WO ſums of 601. 175: 9 

_ #nd 20010. but they refuſed to permit him, 9 

| ng. that 2s he only gave drafis of bills of exchange 


by way of confideration for the ſaid. two ſums; 


and which drafts or bills had not become due, 


nor were 775 before the bankruptey of Griffin, the 


faid 260 J. 175; gd, was not due from Grifjn, 


before his ue e upon Which his Lordihip 
| petitioned to be admitted to prove. 


And the Lord Chancellor ordered; That the 


petitioner be at liberty to prove bis ſaid debt 
: 1 2001.” "m7 I 94. and be admitted a cre- 


JS 1 e ditar 


wt « 
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DDENDA 


ſo prove, but the dividend or dividends upon the 
ſaid debt, to be ſtaid until the account relative to 


ſettled and adjuſted.” 


| Ex Parte Bn Y M E R, | | 


0 May, 1768. 


diſcounted by Samuel Span, of Briſtol, for the uſe 


dated 28th of May, 178), for 800 J. each, pay- 


: endorſer was obliged to take them up. 


ditor 8 the ſaid commiſiion for Sa he ſhall Z 


the other bills mentioned i in the petition is | analy 


The 2 25 of 2 Wh, Pearſon having 33 Wa 
@ quent occaſions to get their bills diſcounted by 
perſons at Briflol, and continuing to require a ne- 
gociation of paper, they applied to Wilkins the 
bankrupt, and to one Forth, to affiſt them by 
lending their names to bills, which were to be 


of Scott and Pearſon, whoſe names were not to ap- 
pear thereon. ——Accordingly (amongſt others) 
three bills were drawn by Forfjth upon Wilkins, 


able three months after date. Two to the order 
of Samuel Span, and the third to the order of the 
drawer, which laſt was endorſed in blank by the 
drawer. They were all accepted by J/ilkins about 
the time of their being drawn.—— The three 
pills were put into the poſſeſſion of Scott and Par- 
ſon, and were by them ſent down to Span, at 
Briſtal, who endorſed them, and procured them to 
de diſcounted by other perſons, and remitted the 
value to Scott and Pearſon, in Briſtol bank bills. 
Before the bills became due, both Scott and Nil- 
zins became bankrupts, and afterwards 1 as the Wn, 


= Under theſe circumſtances Span was admitted Bw. 
- prove the 1 Pye iar 8 commifßon.— And EA, 
| K e this 


Xlix 
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ADDEND A 


© this pe petition was preferred to have the prof © of the 
debt expunged. 


The Lord Chancellor conſidered it as a very 


clear point, that a bill of exchange negociated 


after the bankruptcy of the acceptor, might be 


proved under his commiſſion, although the party 
was not poſſeſſed of it at the time of the bank- 
ruptcy, for the debt accrued by the acceptance; 
and that as to the conſideration, there was a Fler 
conſideration paid in this caſe, though not to Wil. 
Eins, and that Span became the holder of theſe 


| bills in a fair manner, and his neten di. 
miſſed the petition. 


A new petition was rel, praying that the 


former petition . 2 be reheard and the debt ex. 
« punged. 


The Lord Chancellor after Weg counſel, 


expreſſed himſelf to be LIE clearly of the fam | 
— 


CHAP. vi. 


been - v. Liovs. 


Fr Term Keb. 47. 


. Lind, Fes. 1 in 1 for Sad 


| fold and delivered by the plaintiff, awas arreſted 
for the ſame, and in order to procure his diſcharęe 
_ prevailed on Edward Lloyd to become ſurety wit 
bim, in a joint and ſeveral bond given to the 
plaintiff, bearing date the 27th of September, 178, 
Which was payable by inſtalments, and before the 
Firſt default the defendant Edward Lloyd became if 
bankrupt, and a commiſſion iſſued, under which 
the plaintiff neglected, to prove his _ but 0 
5 brought an. action to recoyer the money. 23 


| Lad 


ADDENDA 


Land Mansfield ſaid, they are both principals and 
| both are liable, the bie was given to the defen- 
dant Edward Lloyd as well as to Samuel Lleyd. And 
as under the ſtatute the plaintiff could have proved 


he 


. the bond under the commiſſion, and he neglected 
do do it; the rule for ſetting aſide the fiers Te 
„att be made abſolute. | 


* 


CHAP. vin. 


Er parte 8 ur R. | 


234 December, I 747. 

; By articles of agreement dated the 4010 day 
of May, 1730, executed previous to the mar- 
nage between Benjamin Oſman, and Beatrice Wil. 
| ſon, and made between the ſaid Benjamin Oſman 
of the firſt part, John Wilſon, clerk, the petitioner | 
Beatrice's father; and the petitioner his ſaid daugh- 
ter of the ſecond part; and Thomas Shepheard, 
entleman, and the petitioner Benjamin Smith, of 


ation of the marriage, and of the ſum of 450 J. the 
petitioner Beatrice's marriage portion, and which 
was actually paid to him dy the petitioner Bea- 
Lye trice's ſaid father, before the execution of the ar- 
wo ticles, did for himſelf, his heirs, executors and 


WE $4 and with the ſaid 2 Shepheard, and Benja- 
8. uin Smith, their executors and adminiſtrators; 
> the 


e the = 
me i 
v hich 


the petitioner Beatrice happened to ſurvive her 


happen to die in his life-time, then and in either 
of the ſaid caſes the ſum of 1000. ſhould with 
all convenient ſpeed after the deceaſe of either of 
_ which Mould 15 happen, be advanced and 


Loc E . Failed 


the third part. The ſaid Benjamin Oſman in confider- TE 


adminiſtrators, covenant, promiſe and agree, to + 


that in abs the ſaid marriage took effect, and 


| ſaid then intended huſband, or in caſe ſhe ſhould 


Ti 


raiſed out of the perſonal eſtate of the ſaid 8. 
Oſman ; and that the ſaid perſonal eſtate ſhould 
ſtand charged and chargeable with the payment 


tereſt in the names of the ſaid Thomas Shepheard, 
executors or edminifirarors of ſuch ſurvivor, in 
poſes therein and hereinafter mentioned; (that is 


the ſaid Benjamin Oſman, (if he ſhould be then! 


7 : during the term of his natural life, and from and 
after bis deceaſe in caſe the petitioner Beatrice 
| ſhould be then living; then upon truſt, that 


ſaid 10007. in the firſt place permit and ſuffer the 
_ petitioner Beatrice, to have receive and take to her 
own uſe the ſum of 401. a year, clear of all de- 
ductions for and during her life, from the deceaſe 
of the ſaid Benjamin Oſman, in recompence of 
dower: And ſhould and would permit and ſuffer 
the executors and adminiſtrators of the ſaid Ben- 
1 Jamin Oſman, to receive and take the reſt and re- 
ſidue of the intereſt of the ſaid 1000/7. to his, her, 
and their own uſe and uſes, and immediately fronff 
and after the death of the ſuryivar of the ſaid Hen- 
jamin Oſman, and the petitioner Beatrice, upon 
truſt, to permit and ſuffer the children of the ſaid 
Benjamin Oſman, upan the body of the petitioner 
Beairice, to be begotten, that ſhould be living a8 
the time of the deceaſe of ſuch ſurvivor, to re- 


if but one ſhould happen to be then living, ther : 
that they ſhould permit and ſuffer ſuch child tf 
receive and take the ſaid 8001, and ſhould permii 


1 59 


e 


of the ſaid 1000 J. which ſhould be ſet out at in- 
and Benjamin Smith, or the ſurvivor of them, or the 
truſt to and for the ſeveral uſes, intents and pur- 

to ſay,) in truſt that they ſhould permit and ſuffer 


living) to have take and receive the intereſt and 
increaſe of the ſaid 1000 J. to his own uſe, for and 


they ſhould out of the intereſt and increaſe of the 


ceive have and take the ſum of 800 J. to their own 
uſe, by equal portions ſhare and ſhare alike : : and 


Es and - 


— 


5 


no 
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ADDENDA 


a ſoffer the executots and een of the 


ſaid Benjamin Oſman, to receive and take 2001. © 


reſidue of the ſaid 1000/7. to his her or their own 

uſe, and in caſe there ſhould be no child or child- 
ren living as aforeſaid, at the death of the ſur- 
vivor of the ſaid Benjamin Oſman, and the petitioner 
Beatrice, the ſettlement 11 a power of appoint- 
ment to the wife of 450 J. The marriage took 
effect, and Oſman, more ce dual to ſecure the 
payment of the ſaid 10001. to the ſaid truſtees for 


the purpoſe aforeſaid, did in Eaſter term in the 5 


eighth year of his preſent majeſty, confeſs a judg- 


ment in the court of common pleas, at Meſiminſter, ; 
to the ſaid Thomas Shepheard, and Benjamin Smith, 
for the ſaid 1000/7. By a deed poll dated the 27th 5 


day of September, 1735, in part reciting the ſaid 


articles, and alſo reciting that the ſaid Thomas 0 


Shepheard, and Benjamin Smith, had obtained ſuch 
judgment againſt the ſaid Oſman, the ſaid Shep- 
heard and Smith, did declare that the ſaid judg- 


ment was citended” for the effectual raiſing and 


paying the ſaid 1000/7. unto the ſaid Thomas Shep= 
heard and Benjamin Smith, to and for the ſeveral 


uſes, intents and purpoſes mentioned in the ſaid _ 


articles, On the th day of January, 1741, a 
commiſſion of bankruptcy iſſued againſt the ſaid 


Benjamin Oſman, whereupon he was declared a. 85 


bankrupt. Smith who was the ſurviving truſtee, 


proved the debt upon the judgment, before the 


commiſſioners. Timothy Calles the aſſignee under 
the commiſſion, refuſed to pay the dividend in re- 

W ſpec of the ſaid 10001. due on the ſaid judgment, 
Nor for any part thereof, or to ſet apart any of the 


WT ſaid bankrupt's eſtate to anſwer the trutts of the | . 


ſaid articles. And therefore the petition prayed 
chat the petitioner Benjamin Smith, might be ad- 
W mitted a creditor under the ſaid commiſſion for 
me ſaid 1000//, or ſuch part thereof as his lordſhip 
- outs think 4 in truſt for ihe * men- 
J «‚;ůͤö . 
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ADDEND A. 


tioned in ide marriage b chat he migkt be, 


paid out of the ſaid bankrupt's eſtate, then re- 


maining in or which ſhould thereafter come to the 
hands of the aſſig nee under the ſaid commiſſion, 


a dividend or dividends in reſpect thereof ratably 
and in equal proportion with the other creditors 
of the ſaid bankrupt, ſeeking relief under the ſaid 
commiſſion. Upon the hearing of the petition 
the aſſignee did not appear, but upon argument 
by the petitioner's counſel, the Lord Chancellor 
ordered that the petitioner Benjamin Smith, be ad- 
| mitted a creditor under the ſaid commiſſion, for 
the ſum of 10007. and that he be allowed a divi- 
dend in reſpect thereof in equal proportion with the 
other creditors of the ſaid bankrupt ſeeking relief 
under the ſaid commiſſion. And that what ſhould 
be ſo allowed to the petitioner for ſuch dividend, 
| ſhould be placed out by the ſaid aſſignee in the 
names of the ſaid Benjamin Smith, and of another 
truſtee to be appointed by the major part of the 
_ commiſſioners named in the ſaid commiſſion, upon 
government or real ſecurities, upon truſt, to pay 
the intereſt or dividends thereof, during the li fe of 
the ſaid bankrupt to the ſaid aſſignee, for the be- 
 _nefit of the creditors under the ſaid commiſſion, 
and after the deceaſe of the ſaid bankrupt upon the 
truſts, and for the purpoſes declared and men- 
tioned in and by the ſaid marriage articles of the 
20th day of May 1730, to take place after the 
death of che faid MAP. 


Ex parte Br o as Others, 
AE, March, 1788. 5 


5 1 Hall, formerly Mary Bae” was en- 
| titled to two ſums of 600 J. and 400 J. upon two 
bonds, executed to her by one George Achlam, and 


- Mill h me was alſo poſſeſſed of a con- 
| : ſiderable 
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ADDENDA 4 


Gderable fortune. A marriage being tended be- 
tween Nathaniel Hall, and Mary Evatt, in conſide- 


ration of fuch marriage, it was by articles bearing 
date the firſt of O#2ober 1773, agreed that the ſum 


of 2000 J. part of ths fortune of the faid” 


Evait, ſhould be paid to the faid Nathaniel Hall, 
upon his executing to her truſtees Villiam Brown, 5 
and Robert Duke, a bond for the ſame, and which 85 
ſaid ſum of 2000 l. was paid to the ſaid Nathaniel 
Hall. Accordingly he gave his bond for the ſame. 
The truſts of the marriage articles were, that the 
1000 /. and 20004, and the bonds ſo given and 
executed for the ſame were to be and remain in 
truſt, for the ſaid Mary Evatt, until the 8 


and after the ſolemnization thereof, then in truſt, 


for ſuch perſon or perſons, and for ſuch intents and 


purpoſes as the faid Mary Evait, ſhould (notwith- 


ſtanding her intended coverture) by any deeds or 


will direct or appoint, and for want of ſuch direc- 


tion to pay the intereſt and produce of the ſaid ſum 
of 10007. to ſuch perfons as the ſaid Mary Evatt 
| ſhould direct and appoint, and for want of ſuch laſt - - 
mentioned direction, to impower her to receive the 
ſame fot herlife. And it was by the ſaid marriage 
articles declared that the ſaid ſum of 1000 J. and 
the intereſt thereof, ſhould not be at the diſpoſal = 
of, or ſubject, or liable to the debts or any engage- 
ments of the ſaid Nathaniel Hall, but ſhould be 
from and after the death of the ſaid Mary Evati, 
upon ſuch truſts as are declared of and concerning 
the ſaid 2000, And as for and concerning the ſaid 
ſum of 2000/. it was declared to be in truſt, to 
pay the intereſt and produce thereof unto the faid 
| Nathanidl Hall, or permi* and ſuffer him to retain 
the ſame, for the termof his natural life, in caſe 
he ſhould continue ſolvent and fully able to pay 
all his creditors, but if he ſhould not continue 
ſolvent and able to pay all his creditors, then for 
| and during ſuch time only ; as he ſhould continue 
1 "7 BG Pct ſolvent; 
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ſolvent; and 85 god after his deceaſe or  infol- 
vency which ſhould fiſt happen, in truſt to pay 

| the intereſt of the ſaid ſum of 20001. to ſuch 
perſons as the ſaid Mary Evatt during her natural 
life, ſhould by any 76 or writings order and 
direct, to the intent that the ſame ſhould not be at 
the diſpoſal of or ſubject or liable to the controul 


_ . debts or engagements of the ſaid Nathaniel Hall, 
but only at her own ſeparate diſpoſal, and in de- 


fault of ſuch direction or appointment in truſt, to 
Pay the ſame into the proper hands of the faid 
Mary Evatit, or permit or impower her to receive 


the ſame, whoſe receipt alone was thereby declared 


| ſhould be a good and ſufficient diſcharge, and 
from and after the deceaſe of the ſurvivor of them 
the ſaid Nathaniel Hall, and Mary Evatt, in cafe 
the ſaid Nathaniel Hall ſhould continue ſolvent, 
and able to pay his creditors for the whole term 
of his natural life, but in caſe he ſhould not fo 
long continue ſolvent, then after the deceaſe of 
the ſaid Mary Evatt, and ſuch inſolvency of the 
ſaid Nathaniel Hall in truſt, to pay, zfign, and 
divide the ſaid ſum of 2cco J. unto and amongſt 
the children of the ſaid marriage, in ſuch Wares 
and proportions, and in ſuch manner and form as 
the ſaid Nathaniel Hall, and Mary Evatt, or the 
| ſurvivor of them, ſhould by any deed or will di- 
ect or appoint, and for want of ſuch direction or 
appointment in truſt, to pay and divide the ſaid 
ſum of 2000 l. to and amongſt all and every the 
child and children of the faid intended marriage, 
ſhare and ſhare alike, if more than one, and if but 
one, then to ſuch only child; and in caſe there 


* ſhould be no child or children of the ſaid intended 


marriage, or if ſuch, and the ſame ſhould die before 
he ſhe or they ſhould attain the age of/ 21 years, 
without leaving iſſue, then in truſt, to pay the ſame 
ſum of 2000 l. unto the ſurvivor of them the ſaid 
1 Nelken . ane _— Evatt, his or her execu- 
| tors, 


FENDI ⁵ a 


income of 141. 


tors, eee or aſſigns. The marriag 

took effect, but there was no iſſue of the ſaid mar- 
riage. be the execution of the ſaid matriage 
articles, the petitioners Thomas Brown, and Robert 
Duke, received the ſaid ſum of 1000 J. due upon 


the ſaid two bonds, with all arrears of intereſt due 


thereon, amounting to the ſum of 13217. 7s. 11d. 
and with the petitioner Mary Halls conſent, out of 
the money ſo received, lent and advanced to, or 
paid and expended for the ſaid Nathaniel Hall, 
ſeveral ſums of money, making in the whole the 
ſum of 841 J. 45. The truſtees alſo lent and ad- 
vanced to the ſaid Nathaniel Hall, the ſum of 


400 J. other part of the ſaid ſum of 1000/7. and 7 


intereſt ſo received by them as aforeſaid, upon his 
dond and a mortgage of certain leaſehold premiſſes 
in Parltameat-flreet. Meſiminſter, then in the poſ- 


ſeſſion of the faid Nathanie! Hall, and the remain- 


der thereof, together witch other money of the pe- 


titioner 2 Hall, was laid out in the purchaſe of 


an annuity of 50 J. during the life of a lady, of, 


| the age of ſeventy- eight and upwards, and alſo in | 
the purchaſe of certain leaſehold premiſſes, ſituate 


in Gardners-lane, Weſtminſter, producing an yearly 
By an indenture of aſſignment 
bearing date the 26th day of April, 1784, made 
between the ſaid Nathaniel Hall, the petitioner 
Mary Hall, Thomas Brown, and Robert ee wet 1 55 
Withers, of Cheap/ide, London, merchant; 


creditors of the ſa'd Nathaniel Hall, reciting 
the marriage articles, and alſo reciting that 


Nathaniel Hall, in the. courſe of his trade and 
dealing, had become indebted to ſeveral perſons, 
parties to the ſaid indenture, in the ſeveral ſums 
of money ſet oppoſite their reſpective names, and 
it appearing upon an inveſtigation of bis affairs, 
that his effects were not luBcient to ou eight 
es f . ©. 


Stirrup, of Cateaton-ſireet, London, and the other 
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thillings i in the pound on the {aid ſeveral debrs, 
and the ſaid Mary Hall, having offered to make up 
the deficiency of eight ſhillings in the pound out 


of her eſtate, he the ſaid Nathaniel Hall, had re- 
queſted his ſaid creditors, to accept the ſame in 


fuch compoſition in four, eight, twelve and 
eighteen months from the date thereof. And alſo, 

to aſſign all his effects to the ſaid Vithers and 
Stirrup, in truſt for the better ſecuring the pay- 
ment of the ſaid compoſition. , And the ſaid Mary 
Hall, had propoſed with the concurrence of her 
faid truſtees, to aſſign all ner ſeparate property 


_ eurity for the ſaid compoſition. And had alfo 
propoſed to relinquiſh her claim to a dividend in 
reſpect of the debt due to her from the ſaid Na- 
_ thaniel Hall, until the whole. of the compoſition 

mould be fully p aid and ſatisfied. It was wit- 
neſſed, that for 3 conſiderations therein men- 
- tioned, he the ſaid Nathaniel Hall, did grant, 
| bargain, ſell, aſſign, transfer and ſet, over unto 
the faid John Withers and Hugh Stirrup, their exe- 
cutors, adminiſtrators and affigns, all and ſingu— 
lar the goods, wares, merchandizes, mortgages, 
dills, bonds, notes and other ſecurities for money 
and other effects, particularized in the ſchedule 
| thereunder written: to hold, receive and take the 


| their executors, adminiſtrators and aſſigns for 
ever, upon the truſts therein mentioned. And 
by the ſame indenture, they the faid Thomas 
Brown and Robert Duke, at the requeſt of the ſaid 
Mary Hell, did bargain, fell, aſſign, transfer and 


- rup, their executors, adminiſtrators and aſſigns, 
We ang "OOF: ſum — Foun; of moury due 


tull for their debts, and he had propoſed to pay 


(except as therein after mentioned) to the ſaid 
Fohn Withers and Hugh Stirrup, as a further ſe- 


fame unto the ſaid John Withers and Hugh Stirrup, 


fet over unto the faid 7ohn Withers and Hugh Stir- 


And 


ADDEND a 


and Wia from him the ſaid Werbe Hall, and 


all and every other ſum and ſums of money veſted 
in them by the ſaid ſettlement, mortgages, bills, 


bonds, notes and other ſecurities for money, which ; 
the ſaid Thomas Brown and Robert Duke were 


poſſeſſed of, as truſtees named in and acting under 
the faid ſettlement (ſave and except the ſaid an- 


nuity of 50 J. and the ſaid leaſehold premiſes in 
Gardner's Lane) To hold the fame unto the ſaid 
John Withers and Hugh Stirrup, their executors, 
adminiftrators and aſſigns, upon the truſts therein 


mentioned. And the ſaid Mary Hall did ditect, 


limit, and appoint unto the ſaid John Withers and 
Hugh Stirrup, their executors, adminiſtrators and 
aſſigns, the ſaid ſums of 1000/. and 2000 J. ſo 

_ veſted in her, by the ſaid marriage ſettlement, 
and under which ſhe had a right to limit and ap- 
point the ſame, and the funds and ſecurities in 
which the ſame had been inveſted, and all other 
the eſtate whatſoever, in or to which ſhe was in 
tereſted or entitled, under and by virtue of the 
ſaid ſettlement (except the ſaid annuity and the 
ſaid leafehqld premiſes) to hold the ſame unto 
the ſaid John Withers and Hugh Stirrup, their exe= 
cutors, adminiſtrators and aſſigns, upon the truſts 
therein mentioned, and it was thereby declared, 
that the ſaid John Witbers,and Hugh Stirrup, ſhould 8 
ſtand poſſeſſed of the ſaid truſt premiſes, in truſt 
thereout to pay, after deducting all expences, the 


compoſition of eight ſhillings in the pound, and 


if any ſurplus ſhould remain, it was thereby de- 
clared, that the ſaid Jahn Withers and Hugh Stir- 


rup, ſhould ſtand poſſeſſed of the ſame for the 
uſe of the faid Thomas Brown and Robert Duke, 
upon the truſts contained in the ſaid ſettlement, _ 
All or the greateſt part of the creditors of the ſaid — _ 
Nathaniel Halt, executed the laſt mentioned deed of 


$1 cad and agreed to * and take the ſaid 
9 * 5 
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eight ſhillings i in the pound upon their reſpeAive 
debts. Nathaniel Hall paid and ſatished the ſaid 
| compoſition of eight ſhillings in the pound to 


moſt of the creditors ; and the petitioner Mar) 


Hall, paid out of her own proper money, the 
com poſition to the remainder of the credifors, ex- 
cept the ſum of 70 J. or thereabouts, which ſhe 
offered to pay. Mary HalPs ſeparate eſtate aſſign- 
ed as aforeſaid, was not appropriated to the pay. 
ment and ſatisfaction of the faid compoſition, 


On tbe 21ſt of May 1787, a commiſſion of bank- 


rupt was awarded and iflued againſt the ſaid 
Nathaniel Hall, and be was thereupon declared 
bankrupt accordingly, and was at that time in- 
debted to Brown and-Duke as truſtees, in the ſum 
of 3241 J. 45. with intereſt thereon. The truſ- 
tees l to prove the ſaid debt, and the intereſt 
due in reſpect of the ſame, but the commiſſioners 
refuſed to permit them. Upon which the preſent 
petition was preferred, praying that the ſaid 


Thomas Brown and Robert Duke, might be at 


| Jiberty to prove the ſaid ſum of 32414. 44. to- 
gether with ſuch intereſt, as might appear to be 
legally due in reſpe& of the ſame under the ſaid 
commiſſion. And that they might receive a divi- 
dend upon the. ſame ratably, and in proportion 
with the reſt of the creditors of the ſaid Nathaniel. 


Hall, to anſwer the truſts of the ſaid indenture of 


| ſettlement, - The Lord Chancellor ordered, that 


upon payment by the petitioners, or any of them, 
to Fobn Withers and Hugh Stirrup, the truſtees 


under the deed of compolition of the ſum of 701. 


mentioned in the ſaid petition, to be remaining 
due to the creditors under the ſaid deed, together 
with twenty ſhillings for the coſts of the ſame 
truſtees on this application, the petitioner ſhould 
be admitted creditors under the ſaid commiſſion, for 
the laid n of Wee in the faid FR men- 
el, 
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tioned, and be paid a dividend or dividends TT | 
on, ratably and in equal proportion with the reſt 


of the creditors of the ſaid bankrupt feeking re- 


lief under the (aid commiſſion, but ſo as not to 
diſturb any dividend or dividends already made 
under the ſaid commiſſion, And referred it tothe 


major part of the commiſſioners named in the ſaid 


commiſſion, to take an account of the principal 


and intereſt due on the mortgage for the ſum of 
4001. in the ſaid petition mentioned. And alſo 


ordered that the ſaid leaſchold premiſes comprized 


in the ſaid mortgage, ſhould be forthwith fold be- 
fore the ſaid commiſſioners. And that the aſſignees 


under the ſaid commiſſion, the bankrupt and 

all proper parties ſhould join with the ſaid com- : 
miſſioners in the execution of a proper conveyance 
or conveyances, to the purchaſor or purchaſors there- 


of, and produce before the ſaid commiſſioners upon 


oath, all deeds, papers, and writings, in their re- 
ſpeRtive cuſtody or power, relating to the title of 
the ſaid premiſſes, as the-ſaid commiſſioners ſhall 

direct, and that the money ariſing by ſuch ſale 


ſhould be applied in diſcharge of the principal and 


intereſt due on the ſaid mortgage, and the ſurplus 
thereof (if any) paid to the aſſignees under the ſaid 
commiſſion ; and in caſe the money to ariſe by fuck _ 
ſale, ſhould not be ſufficient to pay and ſatisfy 
what ſhould be found due to the petitioners, for 
principal and intereſt as aforeſaid, the petitioners 
were to be admitted creditors under the ſaid com- 
miſſion for ſuch deficiency, and be paid a dividend | 
or dividends in reſpe& thereof, ratably and in 
equal proportion with the reſt of the creditors of 
the ſaid bankrupt ſeeking relief under the ſaid com- 
miſſion, but ſo as not to diſturb any dividend or 
dividends already made under the faid com- 
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| point and peti- 


tion diſmiſſed, | 
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Eduard Cork, by marriage Ache th 1516, cove- 
nanted to pay truſtees 4000 k in cafe he ſhould die, 
leaving a ſon and other children who ſhould arrive 
to 21 equally, c. Cork becomes a bankrupt and 
has a ſon and four other children all infants, who 
_ prefer their petition, praying that a ſufficient part 
of the eſtate might be ſet pure in | order to be di- 
vided when, Sc. 

Lord Chancellor. It is uncertain ad any 
thing will ever become due ; and before the 7 G. 1. 
c. 31. it was a queſtion, whether bonds or promiſ- 
ſory notes payable at a future day, though certain 
in all events, could be let in. And the difference 
now in ſuch caſes is to be adjuſted by rebate of in- 
| tereſt; but here, how is it poſſible to adjuſt the 


difference upon a * which way. never 
La » eo | 


2. Ae HI 1, 23d December, 1786. 


Themas Archer (the bankrupt), entered into 


a bond, dated the 17th of November, 1777, 


to the petitioners Feremiah Hill, the elder, and 
Freremiab Hill, the younger, which was made 
and entered into by him to the petitioner, previ- 
ous to and in contemplation of a marriage agreed 
upon, and then intended to be had and ſolemnized 


between him and Mary Chivers, (pinſter, with 


whom he was to receive a conſiderable marriage 
portion. The bond was in the penalty of 2000. 
condirioned for the e of 1000 l. to the 


on, 
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& ceive ag equal patt, 


Hilk, in truſt for the ſaid Mary Chiveis and the 
ifſue of the intended marriage, in the ſeveral 


events, and upon the ſeveral truſts and contin- 


encies mentioned in the bond. In the condition of 
he bond there was the following proviſo : Pro- 
« vided always, and it is the true intent and 


meaning of the foregoing bond or obligation, 
« and . and of all the parties before 
955 named, 


and it is hereby expreſly granted, 
« provided, ne and agreed, that 


the ſaid Thomas Archer, by loſſes or misfortunes 


ce jn trade, or by any other ways or means what- 
« ſoever, ſhall during his natural life happen to 


« fail or become inſolvent, or bankrupt, and 


« jſſue of the ſaid 


6 preſents ſhall operate, extend, and be in force, 


( ſo as to enable, intitle, and give a right and 
66: power to the petitioners, immediately or at an 
| © time or times, from and after ſuch failure, in- 
« ſolvency, or bankruptcy, to claim, come in and 


in caſe 


They were not 
ſtated in the be- 


tition. 


« the ſaid Mary (his ſaid intended wife), or any 


intended marriage ſhall be - 
« then living, then and in ſuch caſe, that theſe 


ce be confider?d as lawful creditors, or a lawful cre- 


« ditor for the ſaid ſum-of 1000 J. hereby intend- 


«ed to be ſecured, and to have, recover, and re- 


ſhare or 


dividend, or 


„ parts, ſhares, or dividends. of the ore and 


effects of him the ſaid Thomas Archer, for the 
« {aid ſum of 1000 l. ratably and proportionably 
« with other the lawful cred! 'tois of him the 


ce (aid Thomas Archer, and that in ſuch caſe 


« either the ſaid Thomas Archer, or his aſſignees, or 


$6 creditors, or any or either of them, ſhould not 
in any wile be entitled to ſuch dividend or di- 


« yidends, or any ſubſequent intereſt or profits 


of the ſame, or any part thereof, nor have or 


1 receive the ſame dividend, tereſt or my 8. 


* therefrom, or to ariſe from, or for or in reſpect 
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< or any part or parts thereof, or any manner of 
benefit or advantage ariſing therefrom, in any. 


e wiſe ſoever for or during the natural life of him 
c the ſaid Thomas Archer, but that in ſuch caſe the 
& ſaid dividend or dividends, when ſo recovered 
© or received by the petitioners, in caſe the ſaid 
4 Mary (the intended wife of him the ſaid 
<6 Thomas Archer), ſhall be then living, ſhall be 
4 by the petitioners or the ſurvivor of them, put, 
_ & placed, and continued out at intereſt, in manner 
e aforeſaid, and the intereſt and profits ariſing 
8 therefrom, paid unto her the ſaid Mary, during 
ce the joint natural lives of her and the ſaid Thomas 
Archer, to and for her own ſole and ſeparate uſe, 


« benefit, advantage, and diſpoſal as her ſole and 


. e ſeparate eſtate and property.“ 


The marriage took place, and the huſband at 


| the time of the marriage, and ſince received ſeveral 
. ſums of money amounting together to 800 J. as 
the marriage portion of the ſaid Mary Chivers. . 


The truſtees applied under the commiſſion 


| ane Archer, to prove the bond for 10001. but 
the commiſſioners refuſed to admit them, where- 


upon they preferred this petit ion to the Lord 


Chancellor, praying that they might be * 
I n but the petition was diſmiſſed, | 


00 Mr; A p. 1 
Cox v. Lierane. E” 
Dong! 2d. £4. 166. 


&Þ ve 60366 U was brought upon a A ey ne 


on the life of J. H. Beyde, lately gone to the 720 
Indies, on the event of his dying between the 5th 
of April 1780, and the Sth of April 1783. Ihe 

W elended. iſt, OT generally and 


aht 
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bet the cauſe of action dt peer adi Wer 


ruptey. a2dly. That the policy was made prior 


to the time of his becoming a bankrupt, then the 


trading, act of bankruptcy, petitioning creditors 
debt, commiſſion, proceedings and certificate ſpe- 


_ cially, and that he was thereby diſcharged from 


the ſaid policy and all debts due at the time of the 
| bankruptcy, without ſaying that the cauſe of 


action accrued before the bankruptcy, To this 


laſt plea there was a general demurrer. It was 
inſiſted for. the plaintiff that this was a contingent 
debt, and not within the 19 G. 2. c. 92. 2 
Lord Mansfield, — Though the preamble does 
not mention inſurances of this ſort," yet they are 
within the ſame miſchief, and the enacting words 
are ſufficient to comprehend them. The ſtatute 
TG. 1.1 ſimilar to this, and the caſe of 3 
v. Bankes, is in point. 
Buller, J.— In Mace v. Caddell, it was r- 85 
| mined that the general enacting words of 21 F. 1. 
c. 19. /. 11. are not reſtrained by the particular 
words of the preamble. JOEY was bear 
ed. Ty: the defendant. LS 


Hr une v. Woopzxid o. ä 


Del 166. 2d. ed. 


99 


206 the 1 3th of \ 1 the Jifeadant ap- o* 
| plied to the plaintiff to accept a bill for 300 J. 
which they would draw upon him and which he 
did, not having any effects of theits in his hands. 
The bill being endorſed over by the defendants and 
becoming due on the 10th of Auguſt, the plaintiff 
then paid it. At the time when it was drawn, 
the defendants gave the plaintiff a paper in the 
following words: Received the x3th of 
wy 9 176 of Mr, R. D. Heſtuyſon, his ac- 
n e ceptance 5 
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& nn for 300 J. due the i6th- of 1 


1 


© which we promiſe, to pay when due. Jehn 
„ Moeodbridge and Co.“ On the 22d of Juh, the 
defendants became bankrupts and afterward ob- 
tained their certificate. 


Lord Mansfield. —The note was emis nothin 
but an indemnity to the plaintiff, ga the con- 
ſequence of his acceptance. 

Buller, J.— This caſe is not diktioguiſhadle 


from Chilton and Whifiin, the money was not pay- 


able at all events in the preſent caſe to the plain- 
tiff. The defendant might have taken up the bill, 


and then the plaintiff would have had no demand 
againſt them, dr was e for che 
5 nee A, 


Pau v. Jours, 


L en Rep. 599. 


N 8 being indebted to Kant and 
Smith, in gol. prevailed on the plaintiff and two 


others to join with him in January, 1785, in 
giving a warrant of attorney to confeſs legen 
for that ſum, with a defeazance thereon, in caſe 
the debt was paid by three inſtalments of 230/. 

each, in two, four, and fix months. Default Was 
made in payment. In November, 1785, the de- 
fendant became a bankrupt ; and in December, 1786, 


obtained his certificate. Before the bankruptcy 


the plaintiff was applied to for payment by Hem- 

ming and Smith, but did not pay any part till 
| afterwards when he paid 44. The defendant 
5 having been held to bail for this ſum, obtained a 
rule to ſhew cauſe, why he ſhould not be dif- 
charged out of cuſtody, on filing common bail, on 
the ground, that this debt Might. Rave. been proved 
under his Commiſion, | ; 


| Abbuſ, 


£a oo ww £m acc 


4A D — nn 


* J. The ule: of law is, that though 
a party make himſelf liable for the debt of another, 
by a contract prior to the bankruptcy. of ſuch _- 5 1 
other perſon, and he does not actually pay that Ro 
debt till after the commiſſion of bankrupt, he Wk 
cannot prove his, debt under the com miſſion. 
Here it was not paid till afterwards; z and as the 
debt only, accrued by actual payment, there was 
no debt to which he could ſwear at * time of 
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* bankruptcy. _ 4 
Buller, J.— The two . Kel are Goddard | _ 
N v. Vanderheyden, and Young and another v. Hockley, 4 b 
where the court held, that inaſmuch as the money — = - | | 
7 was not actually paid before the bankruptcy, the 1 — - 
debt ſhould not be barred by the bankrupt? 8 cer» | 1 
tincate.. 25 7 "nt 
Thoſe two caſes kane Ss followed and recog- 1 8 4 
nized by many ſubſequent determinations ; till! = 
be money is paid, the party cannot prove his debt — 
5 under the commiſſion. gs 8 1 
T be caſe of Brosts and Lloyd does not ole on. 0 ET 
d The bond in that caſe came within the tatute 
'v | of FX: G. 1. and it was the ſame as if it had ben Y 
n given. by one defendant alone, for both were prin- „ 
1 cipals, but here as this money was not paid by F 
fe the plaintiff who was only a ſurety, till after ff.. 
. the bankruptcy, the defendant i is not — to * LE +. -,. 2 
N W Fl turn Dee” Silo ent poo FX 5 | 
6 ll _ = H + uh P. Tone: _ 
- e Er dert H 0Þ G80 N. | = 
till e | 5 = 
d a "li the 1 was ; partner with N 7 —— 
I- who was in the Eaſl Indies, and, being indebted ſepa= mw 
on Wi rately to—to whom he had given a note, ſhe preſſed TG 4 
ved bias * a better e upon which he gave her a e 0 
1 1 ae 5 
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bende mig eU pon Arad cmi bü againſt 

' Burney, he proved this note, and the preſent pe- 

- *rition was, that the proof of this joint debt 
pon the ſeparate commiſſion might be reſcinded, 

; Lord Chancellor refuſed the prayer of the pe. 
EY: tition, there being no diſtinction as to the joint or 
ſieparate debts, and ſaid he thought proper ta 
. declare that debts, whether ſole or joint, ought 
do be paid out of the bankrupt's eftate, which is 
cCompoſed of his ſeparate eſtate, and of his moiety 

of the joiat eſtate, and therefore ordered that ſhe 
ſhould come in pars paſſu with the ſeparate credi- 


4 => — PYY pP=Y as py FEY _ =. 


Er parte, Pacer 


2 Bro. I 19. 


William Page petitioned to be admitted to prove 
; under a ſeparate commiſſion taken out __ 
Samuel Remnant. 

Before the date and R forth of the com- 
miſſion againſt Remnant, he together with one 
James Hicks, being jointly concerned in an 

attempt to raiſe the Royal George, the petitioners 

at the requeſt and joint account of the bank- 

rupt, and the ſaid James Hicks, ſeverally fur- 

niſhed divers goods and materials, for and in 

the proſecution of ſuch their deſign, whereby 

: they became indebted to the petitioners as fol- 

Ilows: To Page 6ol. 4s. 1 d. White gol. 7:5. 

11 4. Parmeter 411. 3s. and Stephens 451. 10s. 

| 6 d. The 14th Auguſt, 1784, a ſeparate commiſſion 

was taken out againſt Remnant. 

The commiffioners refuſed to let the creditor 
„„ prove becauſe they were joint debts. 

This matter had been much argued, TY at 

- ens A gl — the Lord Chancellor made the F following 

V That 


CC aca 2: oo trans” ts.” Bos. ad om 
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That the petitioners be at ly to go beſore 
1 major part of the commiſſioners, named in the 
commiſſion iſſued againſt Remnant, to prove their 
ſeveral and reſpeRtive debts, and be admitted 
creditors under the ſaid commiſfion, for ſuch ſums 
as they ſhall ſo prove reſpectively, and be paid + 
out of the eſtate and effects of the ſaid Remnant, 
a dividend in reſpect thereof, ratably and in 
equal proportions with the reſt of "hs * * 


the ſaid * . 


Ex parte Fur NTUM, 
. Bre. 120. oh 


On hs 1 May, 17 73. "is and Orton be- 


came partners, and on the 24th Fanuary, 1783, 
the partnerſhip was diſſolved. During the part- 

nerſhip they borrowed ſeveral. ſums of money upon. - 
their joint bonds and promiſſory notes for the pur- | 


poſe of carrying on their trade. On the 5th of 


January, 1785, a ſeparate commiſſion iſſued againſt 


Oyten, the preſent petitioners were joint credi- 


tors, and now prayed to be admitted to prove 
their joint debts, under the Iparate Fommiſan ; 


againſt Oyflon. _.. 


Lord RN ſaid, he thought the point was 
ſettled that the joint creditors might prove under 


the ſeparate commiſſion, eſpecially fince the caſe 


Ex parte Criſp, 1 4th. 133. which had decided that _ 
joint creditors uns ſue out A {eparate commil- 


ſion. 


The order was "os FROM with. Ex carts Page, 
but there having been previous dividends, it * 


we (hat they: Mould not be Ae, 


By. Ex 


_ Jaix 
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Prod oo, 75 40 Dee. 1787. | 
The viert Robert Jaclſn, 187 0 one Edmund 
ackſon, both of the iſland of Jamaica, merchants, 


were indebted unto John Tate, and Thomas Yate, 


co- partners in trade, in the ſum of 5654 J. 135, 
8 4 . for the value of a cargo of negro flaves, 
which cargo of ſlaves the ſaid Robert Jackſon, and 


Edmund TFackſon, fold and diſpoſed of in the faid 
ifland of Jamaica, on the account of the fzid John 
Tate, and Thomas Yate, on commiſſion, and, for the 


proceeds of which cargo of ſlaves amounting to 


the ſum aforeſaid, the ſaid Robert Jackſon, and 


Edmund Jackſon guaranteed the payment, in con- 
ſideration of the commiſſion which oy” received 
on the ſales thereof. 


The ſaid Robert Fackſon, and Edmund te, in in 


order to ſecure the payment of the aforeſaid ſum of 

_ . money, at ſtipulated times entered into two ſeveral 
bonds or obligations, bearing date reſpeRively the 
29th day of Other, 1776, by one of which they 
became jointly held and firmly bound unto the 
ſaid *Fobn Yate, and Thomas Yate, in the penal ſum 
of 10,5141. 17 s. 845. current money of the iſland 
aforeſaid, with a condition thereunder written, 
making void the ſame on payment of the ſum of 
5257 l. 8s. 10 d. current money of Jamaica, (part 


of the ſaid ſum of 10,5141. 175. 84.) at and on 
the 29th day of Ofober, in the year of our Lord 


: 1779, with Jawful intereſt to commence” when 
due. And by the other bond or obligation they 
| became jointly held and firmly bound unto the ſaid 


Jobn Tate, and Thomas Yate, by the like name of 
fohn Yate, and Co. in the penal ſum of 10,514 /. 


175. 8 d. current money of the iſland of Jamaica, 
: with. 2 denten thereunder wine making 


D D N D 


void the laſt mentioned dend, on payment of * 
ſum of 857% 8 5. 10 d. current money of 


10,5147. 175. 8 K. at or on the 29th day of 


ful intereſt to commence when due. 
The ſaid John Yate, and Thomas Tate, formed a 


coming inſolvent, a commiſſion of bankruptcy 


ſeph Dalton, and John Copland, who were duly 
bankrupts. 


procure payment of the money ſecured thereby, 


wette or either of them. 


againſt the ſaid Robert Fack/on, remained juſtly due 


mund Fackſon, to the ſurviving aſſignees. 


. 17 


maica, being the remaining part of the ſaid ſum of ; 


October, in the year of our Lord 1780, with law- | 


partnerſhip with Thomas Spencer Dunn, and Samuel 
Hilton Parker, and all the faid partners be- 


on the x7th day of May, 1777, iſſued againſt 
them, Whereupon they were declared bank- 
rupts, and their eftate and effects duly affigned to 
Peregrine Cuſt, Samuel Galton the younger, 70 


choſen aſſignees of the elkate an effects of the aid 
The aſſignees ſent che two bonds to Faunics; to 


and judgments were obtained on the ſaid bonds 
againſt the ſaid Robert Fackfon, and Edmund Fackſong 
in one of the courts of the iſland of Jamaica, but 
no money was ever recovered on rhe F TIE 1 80 F 


The ſum of 10, 514 J. 17 5. 841 current money 7 
of Jamaica, (being equal to the ſum of 7654 J. 135, 
8 44. of lawful money of Great Britain,) together 
with lawful intercſt of the iſland of Jamaica, on 
W the ſaid bonds, from the reſpective times of their 
becoming payable to the date of the commiſſfion 


and owing from the ſaid Robert Fackſon, and Ed- 


Robert Fackſon, came from Famaica to England, 5 
and a commiffion of bankrupt was on or about 
the 24th day of October, 1787, awarded and iſſued 
apainſt him, under which he was ade ceQtared 1 
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On the eighth of December, 1787, the peti- 
tioners by their ſolicitor attended the commiſſion- 
ers, for the purpoſe of proving the reſpeCtive debts 
before mentioned, but the commiſſioners refuſed 
to permit ſuch debts or either of them, to be either 
proved or claimed, becauſe they appeared to be 
Joint debts of the ſaid Robert Fackſon, and Edmund . 
Jaclſen, and not ſeparate debts of the ſaid Robert 
5 Ds Fackſon., 15 8 

ses the Caſes of Upon hearing the petition his Lordſhip dichered, 

b Steph. v. Brown. that a joint creditor of two or more co-partners in 
2 * . ie trade, is to be at liberty to prove ſuch joint debts, 
Fitzgibbon,283, under a ſeparate commiſſion of bankrupt againſt 

. one of ſuch co· partners, and he ordered that the peti- 
tioners ſhould be at liberty to go before the major 
part of the commiſſioners named in the commiſſion 

of bankrupt iſſued againſt the ſaid Robert Fackſon, to 
prove ſuch joint debts as they may be adviſed, and 
be admitted creditors under the ſaid ſeparate com- 

_ miſſion, for ſuch joint debts which they ſhall fo 
prove, and be paid a dividend in reſpect thereof, 

ratably and in equal proportion with the ſeparate 

| creditors of the ſaid Robert Fackjen, ſeeking relief, 
undef the ſaid commiſſion, but fo as-not to diſturb 
any dividend or dividends DT a move under me 
L Tal commuon: : 9 8 
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On iſt of 2 ey a PTE ebwmition 
iſſued againf CP 0 5 Grant, deſcribing him as part- 
ner of Peter Grant, then of the iſland of Jamaica. 
The commiſſion was iſſued upon a joint debt. 
Peter Grant was then in the Ve- Indies ; on the 
return of Peter Grant, from the J/efl- Indies, on . 
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120 of December, 178 3» 2 ſeparate commiſſion 
upon the petition of a joint creditor iſſued * 
him, deſcribing him as partner of James Grant. 
The ſame perſons were choſen aſſignees under both 


commiſſions... The joint creditors proved their 


debts under both commiſſions, and the ſeparate 
creditors. under each reſpectively, The aſſignees 


made . conſent of the aſhignees. WP 


FORD Ex fn Hav w 150 v. x 


214th reef, 1748. 
Jaime Hayward one of the 8 of the hands 


1740, entered into articles of co-partnerſhip with 


ſtipulated, that neither of the ſaid parties ſhould 


to a joint account without fraud or concealment. 


to the South Seas, and Eaſi Indies. 


— 1 
9 . 
=, 


poſſeſſed themſelves of the joint and ſeparate eftates. = 
Vibe a petition to keep ſeparate accounts, and 
pay the joint debts with the joint fund, and ſe- 
parate debts with the ſeparate fund, the order was 


rupt, on behalf of himſelf and creditors, preferred 70 
bis petition ſtating, t that the bankrupt in May, 


Hubert Taſſel, of London, merchant, for the term 
of three years, during which time it was expreſsly 


carry on or employ himſelf in any trade or buſineſs, 
or hold or occupy any poſt or employment for his 
own benefit or private account, ſeparate and apart 
from the co-partnerſhip, but each was to bring all 


= HubertTaſſel, and Henry Hutchinſon, entered into 
W a contract with the commiſſioners, for the victuall- 
ing his majeſty's navy, to provide and ſupply the 
ſquadron under the command of admiral Anſon, 
with proviſions and neceſſaries during his voyage 


'They went with the admiral on the expedition, 5 
and ſupplied the ſquadron with proviſions accord 


ing to their . aud continued with him a 
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til chey erte at B in Chins, where Aber, 
' Taffel left the admiral, and ſhipped himſelf on board 


5 a (hip belonging to the Ea India Spenge and | 

OW 99 rived in England. | 
Hen Hutchinſon the bilge; oat with 
. the admiral and ſupplied the ſhips under his com- 


mand, till his arrival in England, and after the de- 
| parture of the ſaid Hubert Teſſel, and before the 
arrival of the ſaid bankrupt in England, the 'faid 
| partnerſhip expired, and the bankrupt continued 
to fupply the ſhips with proviſions, and great com- 
. miſſions and profits accrued after the time of the 
n of the ſaid partnerſhip. 
During the continuance of the partnerſhip. and 
before they left England on the voyage, they con- 
J partnerſhip large debts, and for ſecuring 
the te- payment thereof, they executed bonds in 
the nature of bottomree bonds whereby they be- 
came Jointly and ws ardent bound in large pe- 
nalties. | 
The petition then Katz that the joint Wetters 
= a ni OY bad proved their whole debts under the ſaid com- 
N miſſion, and had voted for the choice of aſſignees, 
and by that means procured two of their own body 
to be choſen, together with the petitioner, who 
| was a ſeparate creditor, and that the joint aſſignees 
| were acting for the benefit of the joint ner, 
in prejudice to the feparate creditors. 
Ihe petition (amongſt other things) prayed that 
_ a} the joint creditors might be excluded from hav- 
| Ing or receiving any dividend out of the ſeparate ' 
_ eſtate of the bankrupt, or that the whole eſtate of 
the bankrupt gut be divided 88524 * all 
the creditors. _ 
Wherevpon after ike the matter debated by 
g counſel, it was ordered that it be referred to the 
major part of the commiſſioners named in the ſaid 
commiſſion, to take diſtin accounts of the ſepa- 
8 rate eſtate and elects of * Taid * Hutchinſon, 
ates 8 the 


A D 7 * N D A. 
* Penkrußt; in war wis with the ſaid Hubert 


Taſſel, and -alſo diſtinct accounts of the joint and 
ſeparate debts, diſtinguiſhing the joint and ſeparate 
eſtates of the ſid bankrupt from each other. And 
that what ſhall be found to belong to the ſaid 
bankrupt, in reſpect of his ſhare and proportion of 
the partnerſhip eſtate, be applied by the aſſignees, 
in the firſt place towards ſatisfaction of bis part- 
netſhip creditors, and that what ſhall be found to 
belong to the ſeparate eſtate of the ſaid bankrupt, 
be applied by the ſaid aſſignees, in the firſt place 


7 towards . of the en e 


E pe Bunxany. 


4th Feb. 174 6. 


"las ex parte Burnaby the petition Rates that Bur- 
naby, together with James Barbutt, and William 
Criſpe, became entitled as co- partners to Ranelagh, 

W in the proportions mentioned in the agreement 
ſubſiſting between them, and that James Barbutt, 


aſſigned over his proportion to Burnaby. 


That on the 1ft of February, 1742, a ſeparate 
commiſſion iſſued againſt Criſpe, at the inſtance of 
William Perritt, for a debt contracted on the part- 
ne: ſhip account, and he was declared a bankrupt. 

That the petitioner and ſeveral other creditors 
of the ſaid partnerſhip, proved their debts under 
the ſaid commiſſion to the amount of four thouſand 
and ſix pounds, fourteen ſhillings, whereof the ſum 
of three hundred and fifty pounds, was a debt prov— 
ed by the petitioner, and due to bim from the part= 


nerſhip eſtate of Criſpe. 


That on the 27th of June, 1745, the commil- 
ſioners ordered a dividend of fifteen ſhilliogs in the 
pound to ſuch of the creditors Who proved their 


debts under the ſaid commiſſion, 
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ADDENDA 


That after payment of the faid dividend of b. 
teen ſhillings in the pound, amongft the above- 
mentioned creditors there would remain a large 


fum of money received by the affignees, on fale 


of the bankrupt's ſhare of the faid partnerſhip 


L eſtate, ſulkcient to rye all the partnerſbip 


debts. 
That ſeveral of the feparath credicors of the bald 


© ene had fince the ſaid order of dividend 
_ claimed confiderable ſeparate debts, and the peti- 
tioner was informed that if fifteen ſhillings ſhould 
| be paid to ſuch feparate creditors, the — would 
exhauſt all the money in the hands of the aſſig- 
nees, but the petitioner was adviſed that as the 
money in the afſgnees* hands, was the produce of 
the ſaid partnerſhip eſtate, the ſame ought in the 
_ firſt place to be 1 | in payment of the r- 


dip 8 
Lord Hardwicke upon hearing condi for the 


_ petitioner, and the affignees, ordered, that the 


eſtate and effects of the ſaid bankrupt, in part- 


nerſhip with Barnaby and Barbutt, be applied by 
the aſſignees under the ſaid commiſſion, in the firſt 
place towards ſatisfaction of the partnerſhip debts, 
and that the ſeparate eſtate and effects of the ſaid 
| bankrupt, be applied by the ſaid aſſignees in the 
firſt place towards enen of bis E 
gk Abs. 1 


Er parte Mann 


2 Bro. 15. 


— 


1 1771 Thomas Pettit had ib n 
n 1772, Pettit and Flight became partners. 
1 1781 Petit Fight and 3 became 
Partners. 129 8 


A D D E N D A 
1 : A A | T 


bs Mevimber 1785, a comin of bankruptcy | 


ifſued againſt the laſt three. 


This was a petition for feparate accounts of the 


three eſtates. Though the court did not know 
any inſtance, of dealing in the firm of two part- 
ners forming part of the firm of three, the prayer 


of the petition was granted, and it was ordered, | 
that it be referred to the major part of the com- 


miſſioners, named in the commiſſion iſſued againſt 


the ſaid bankrupts, Thomas n Runnington, 
accounts of the 
joint eſtate and effects of the ſaid bankrupts Thomas 
Pettit, Fohn Runnington and Richard Flight, and of 
the joint eſtate and effects of the ſaid Thomas Pettit 
and Richard Flight, and of the ſeparate eſtates and 


and Richard Flight, to keep diſtin 


effects of each of the ſaid bankrupts, and that the 


ſeveral creditors on each of the ſaid ſeveral eſtates, 

be admitted to prove their reſpective d:bts under 

the ſaid commmiſlion againſt the ſaid bankrupts, 
Thomas Pettit, Fobn Runnington and Richard Flight, 
and that each of the ſaid reſpecti ve eſtates be ap- 


plied, iu ſatisfaction of the creditors of each teſ- 


pective eſtate, and the ſurplus, if any, of each 


reſpective eſtate, after full payment and ſatisfac- 


tion of the debts on ſuch eſtate, be carried over 
to and conſtitute part of the joint eſtates of the 
ſaid bankrupts, Thomas Pettit, Fohu Runnington, 
and Richard Flight, and the coſts of this appliza- 
tion to be paid out of the joint eſtates of the ſaid 
three bankrupts, and the coſts of keeping the ſaid 
ſeveral diſtin& accounts were directed, to be borne 
and paid our of each of the ſaid reſpeQive eſtates, 


according to the proportions which in the judg- 


ment of the ſaid commiſſioners, the ſame ought to. 


be borne and a by each of the ſaid * 


cnar. 
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agg a ötchent ble the fadts were, hy! on the 


' 48th of Ofober, 1769, a commiſſion of bankrupt 
iſſued againſt Michael Young. At the time of the 


bankruptcy, he was indebted to the petitioners in 


right of Mary, the wife of Devine, ſhe being the 
repreſentative of Samuel Bates, a mortgagee of the 
| bankrupt's eftate and on other accounts. There 
being a diſpute relative to the mortgage, 2 bill 
was brought by the aſſignees, and in 1772, a de- 


cree was made for redemption.— After much 


altercation, matters relative to the mortgage were 
ſettled, the money paid and the eſtate reconveyed 
to the af ignees; but there ſtill remaining due to 
the petitioners, 192 J. 7 s. 6 d. for money lent, 
and 31 J. 10s. for a year's rent due at the time of 
the bankruptcy, and the petitioners having omit- 
ted to prove the debt under the commiſſion pend- 
ing the diſpute, and to diſtrain for the rent, while 
the effects of the bankrupt were upon the pre- 
. miſſes, and which had been ſince removed and 
fold, and a dividend of 5 . in the pound having 


been made to the other creditors, they applied to 


the court to be admitted creditors, both for the 
debt and the rent, and to receive a dividend of 


$5. in the pound for the ſame, to be made equal 


with the other creditors, and to be paid ratably 
for the future out of the remaining effects of the 
| bankrupt. . Though the petition was ſo framed, 
- . it was taken 155 at the da and 1 * 


that 


hat the” petitioners were i to be 8 the 
zear's rent in preference to the other creditors, on 
he equity of the ſtatute 8th of Queen Ana, which 
in caſe of execution of the goods of the tenant 
Wives the landlord a year's rent. 
It was ſuggeſted that the aſſignees had routed 
Wpayment of the rent, but that was politively de- 
Wnicd, and the queſtion was taken up, depending 
| ntirely upon the point of law. 
For the petitioners it was argued, that a com- 
Wmiſſion of bankrupt is an execution, and within 
the ſtatute of Queen Anne, and has been fo con - 
Wiidered. Ex parte Plummer, 1 Aubyns, . IDS: 
2 Blackflone' s Commentaries, 487. 
= Oa the other fide it was ſaid, that the 7 Big 
Wof Aune does not extend to caſes of bankruptcies, , 
that the remedy of the landlord is not taken away 
by any of the ſtatutes of bankrupts, but remains 
as it was before at common law, notwithſtanding 
che commiſſion and aſſignment: that is, he may 
Weiſtrain the goods while they remain on the Þre- 
Imiſſes for any arrear of rent, LY 
Lord Bathur/t, Chancellor. A taking time 
to conſider, ſaid, It was a queſtion of conſe- 
© quence, and if he was not very clear in his 
\ Wopinion, he ſhould put it in a wey to be deter- 
W mined at law, eſpecially after what Mr. Juſtice 
Wy > /act/fone had ſaid in his Commentary, in which | 
T he thought him miſtaken. The law is laid down | 
K Lord Hardwicke, in the caſe ex parte Plummer, 
1 Athyns, 103. He ſays, the landlord may diſtrain 
for rent at any time after the commiſſion and aſ- 
1 while the goods remain upon the pre- 
W miſſes, He ſaid he had ſeen the order itſelf which 
| Y agrees with that opinion, and he therefore or- 
dered the petitioners to come in as creditors under 
the commiſſion, ——His Lordſhip in making the | 
wes alſo obſerved, that Lord Hardwicks s opi= 
e WOW 


f : —.—— = — 3 — ES —— —— r = _ n — CITES! i = - _— - : 
- wa; "_— —— 2 — 7 A $5 5 be \ - — 22 _ _ 7 — . — a= — — 
a 9 = r — a 1 2 — — n N o > 2 panio_ 2 2 K e py * he \ 
— - gy” "In 7 . ˙ IÞcc . — te — — Wr n = — IT. 4 : þ . 2 - 
l a — - — CALLIE * — p49 RR CLIN 93 = — — — — S 7270 238 > 8 — 26 — 2 > 272 — - — 1 — — 2 2 — 2 
- Ao Cle * 2 ge — 7 * — * IE PB. 3 53 2 8 "WE — — — — — = — — — 2 N K 8 * — "I — 
— — - 4 7 eo K — 5 — 1 - 2 — ; —_ ws —— — — 2 7 4 - =. "II. IIA PR —— ny 
— r ON 3 - — S 2 2 d . r EY — RL . —— —_— — LIST ERECT — — pn 15 lb - Ex * e 2 2 8 4 5 b * 
* . L . Ss * 2 og] —4 2 3 AD 3 —— * —— —— — 2 — 2 — — — — Las — > gg — — 2 — 8 — — « w — — * %- 
12 1 : . - TER Ot CS 2 — — —— — += — 2K — r — 2 - 5 mw 6 -IES 3 — — ” — ; A 3 * Zn 
— — 5 © 7 au _ — 2 - CE — ines ge Ir — wed 37, Tint — — =—_ 2 = — g 5 | —_— — — — «tem rey age - - | _ — = | — — 4 p x 2 — - 
Bnet — — erTet, Wo rene — — — S - . = LIES DO 2 A Zr — — = ann CODON > OO gd ö ee - * — - . F - & = — — 4 * 
22 EE RIS — 2 . —— — c — — = Fed — - - i — —— . Ee . — = q * 2 ” 
. — — 8 27 — Reg er EN nents. AC Sw —— 2. 48 I — — — — A — — — = = — . 2 5 
. : 2 2 Fr Ie — IT > — PI WE & — - c or . — DES rnd 222. 2 . II . 
4 % = __ - 2 . I —S— 2 ” by — - ==. — 7 * * "> — 22 4 — — — « I x — - \ . - = 
3 2 . ˙ ˙AA ̃ -N 7 Go Ca ot SN EE Et En Bae —— = "Kt — — — * . b > g 
„ „ Ys. Ie — — - ... one ed = — — — r © — _ * . 7 y - 
a . ” — — "a - _ * 1 — — * * — 4 . . pd * 
— * 8 * — — — — - _ — : E _ - s 8 ” 
8 p e Ps bt — 7 5 . 1 — © : > $ s 7 . * 
- - — 4 — — — — — . . c 
* 


— 
5 SAS 
2 LY 27 — 
ho 41S - ww Sz. * 
* 8 3 23h; Ec 
N 
P 


S 


Aar 


nion in e parte Grove, was founded: on the cir. 
cumſtance of the goods having been ſold, and that 


under the commiſſion, which appexzts from the 
report in Aliyns to have been relied on by him. 


Dir was indebted to JYardell, in the principal ſums 
of 500 J. and 2000. and to Techre the repayment 
thereof, | with lawful intereſt for the ſame, he 


the 25th of April, 1776, Dyer became a bank. 
rupt, and at the time of iſſuing the commiſſion 


thereon. The mortgage was an inſufficient 


therefore the petition prayed that the commit 


| the ſale, might be applied to the payment of the 
mortgage money and intereſt due and to grow due 
on the mortgage together with the coſts, and that 


receive a dividend with the other creditors. The 
aſſignees were ſerved but did not appear. It 
Was contended for the mortgagee, that he was in- 
_ titled to his intereſt to the time of the ſale, but, 


miſſioners, to take an account of the principal and 
5 intereſt Guy t to the Father ard to tax his cofts, 


A DD EN 2 v ** 


he took no notice of the landlord's having proved 


* 


E. Parte Wanppu, 
y "= $1 2 Marc, 1787. 


-Piebioie to hb ent of Bender 18; Joh 


mortaged to him certain copyhold eſtates. On 
was indebted to Yardell, in the ſaid two ſums of 
500 J. and 200 l. with an arrear of intereſt due 
ſecurity for the principal and intereſt, and 


fioners might proceed to a ſale of the mort- 
gaged premiſſes, and that the money ariſing by 


the petitioner might be at liberty to prove the re- 
mainder of his debt under the ' commiſſion, and 


The Lord Chancellor referred it to the com- 


TIL and 


A b * 5 4, 


and directed thas the commiſſioners in blen ſuch 
account, ſhould diſtinguiſh what intereſt incurred 
after the bankruptcy ; and then the eſtate ſhould 
be ſold, and the monies to ariſe from the ſale 
| ſhould be applied in payment of what ſhould be 
found due to the petitioner for principal, intereſt, 
and coſts, and in caſe the ſame ſhould be joſe | Ws A 
cient for the payment of the principal and of the - EE. 
intereſt to the time of the bankruptcy and alſo of the „ 
coſts, the petitioner ſhould be admitted a creditor ; 
under the commiſſion, for the deficiency of what | 

ſhould be found due to him for principal and in- 

tereſt to the time of the bankruptcy only, and 
for his n and be . a Aae, Oc. 
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CHAP. XL 


Ex parte LLEWELLYN, In the Matter of 
WILLIAM MoszLY, a eee, 


- Tueſday Aug. 10, 1784. 15 ct; 


on the 21 Sept. 1772, 3 . 5 mil 
= iam Moſely, gave a joint and ſeveral bond to Mr. 
Strad, for. 1000 J. conditioned for payment of 
500 J. and intereſt, and on the ſame day Sarah 
Clempſon gave a ſeparate bond to Strad, for 3100 J. =_ 
and intereſt; theſe bonds were affizned by Strad, ..-- 
and the petitioner Mary Llewellyn, became entitled ND | 
to the benefit of the aſſignment. In 1773, Sarah 
Clempſon died, and William Moſely her brother, and 
next of kin, wok out letters of adminiſtration, She 
left effects to pay the bonds. On the 20th of Dc. 
1782, a commiſſion of bankrupt iſſued againſt MAeſe- 
ly, and Warren, and others were choſen aſſignees. 
- Moſely died in 1783, without having obtained his 
g certificate, His aflignees obtained adminiſtration | Gs 
of e — s effects admin „„ 
| 3 petition | 
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petition 9805 that it might be referred to the 


commiſſioners named in the ſaid commiſſion againſt 
the ſaid William Moſely, or to one of the maſters 


of the court, to take an account of what 
was due to the petitioner for principal and intereſt 
on the ſaid bonds, and alſo to inquire what part 
of the ſaid Sarah Clempſon's eftate and effects came 
to the hands of the ſaid William Moſely, deceaſed; 
and whether any, and what part of ſuch eſtate 
and effects of the ſaid Sarah Clempſon remained in 
ſpecie and unapplied in his hands, at the time of 
his bankruptcy, and what part thereof remained 
outſtanding and unreceived by the ſaid William 
Maoſely, at the time of his bankruptcy, and what 
part thereof came to the hands of his ſaid aſſignees 
reſpectively, and that the ſaid maſter migbt ap- 


point a receiver of the eſtate and effects of the 
ſaid. Sarab Clempſon deceaſed, and that the ſaid 


Marren and other aſſignees of the eſtate, debts and 


effects of the ſaid Milliam Moſely, and admini- 


ſtrators of the goods and effects unadminiſtered of 
the ſaid Sarah Clempſon as aforeſaid, might be or- 
_ dered to deliver or pay over to fuch receiver, ſuch 
part of the ſaid Sarah Clempſon's effects as ſhould 
"BE found to have been received by them, or to be 
in their hands; and that the petitioner or ſuch 
receiver as aforeſaid on behalf of the petitioner, 
might be admitted a creditor on the eftate of the 
ſaid William Moſely, for the balance of the eſtate 
and effects of the ſaid Sarah Clempſon, in his hands 
at the time of his bankruptcy, and that thereout 
and out of the eſtate and effects of the ſaid Sarah 
25 Clempſon remaining in ſpecie, and unapplied at 


the time of the bankruptcy, the petitioner might 


be paid what is due for principal and intereſt on 
the ſaid bonds, and the coſts of the application 

and the proceedings under or in conſequence o 
the ſame in a courſe of adminiſtration, and that 
0 the er an be ee a | Creditor for uw 


. reſidd 


j 


A-DDENDA. 


cfidue of ber an Gebt on the eſtate and ee, 
of the ſaid William Moſely. W 

Upop bearing counſel for the petitioder it was 
eferted to Mr. Leeds, one of the maſters of the 
Tourt of Chancery, to take an account of what 
Part of the eſtate and effects of the faid Sarah. 
Jempſon came to the hands of the ſaid WÄiſliam 


ion of bankruptcy againſt him, and what part 


ignees under the ſaid commiſſion ; in the taking 
f which account, the ſaid aſſignees and all proper 
parties were to be examined upon interrogatories, 


Pad to produce before the faid maſter, upon 
path, all books of account, deeds, papers and 
Writings, in their reſpective cuſtody or power, as 


oy 


ſtate and effects of the ſaid Sarah Clempſon ſhould 
Wppear to be remaining in the hands of the ſaid aſ- 
Wignees in ſpecie, that the ſaid aſſignees ſhould deliver 
he ſame over to the petitioner, and if any part of 
She effects of the ſaid Sarah Clempſon which came 
o the hands of the ſaid aſſignees, or any of them, 
ad been ſold or diſpoſed of by them, it was ordered, 


hereof to the petitioner, and that thepetitionerſhould 
de admitted a creditor under the ſaid commiſſion, for 


Wo: as ſhould appear to have been received by the 


iſſion, and that the dividends to be made thereon 
oder the ſaid commiſſion, ſhould be paid by the ſaid 
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And it was ordered, that the petitioner in the mean 
Wine ſhould be at liberty to go before the major part 
Wf the commiſſioners named in the ſaid commiſſion, 


3 . tioned | 


oſely, before the date and ſuing forth of the com- 


hereof hath ſince come to the hands of the aſ- 
r otherwiſe, as the ſaid maſter ſhall think fit, 


Whe ſaid maſter ſhall direct. It was ordered, that 
Wt on the taking the ſaid account, any part of the 


hat they ſhould account for, and pay over, the value 


he amount of ſuch effects of the ſaid Sarah Clemp- | 


aid bankrupt, or the aſſignees under the ſaid com- 


4 fignees into the Bank, ſubje& to further order. 


© cpa oy ſum of 500 J. upon the bond men- 
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tioned 1 in the ſaid petition to have been entered 
into by the ſaid Sarah Clempſon and William Meſely, 


the bankrupt, to William Stead, and be admitted 


à creditor. under the commiſſion for the ſame, and 
the intereſt thereon to the time of the date of the 
ſaid commiſſion, and be paid by the ſaid aſſignees 


a dividend or dividends in reſpect thereof, ratably 


and in equal proportion with the reſt of the ſaid 
bankrupt's creditors * relief under the faid. 
common. 1 


Dx Parte BOA DMA. 
5 Auguſt, 1786. 
Upon a petition by ſeparate creditors to be al 


| lowed intereſt on their debts carrying intereſt, 


before the ſurplus of the ſeparate eſtate ſhould 
be carried over to the joint account; it appeared 


| that a joint commiſſion had been taken out againſt 
two bankrupts, and an order obtained for keep- 


ing diſtin& accounts, and that there was a ſur- 


plus of the ſeparate eſtate of one of them, after 
paying his ſeparate creditors twenty ſhillings i in 


the pound. But the Lord Chancellor was of 
opinion, that ſuch ſeparate creditors were not 


intitled to intereſt, unleſs the joint eſtate had 


alſo paid twenty ſhillings in the pound, and 


therefore diſmiſſed « the e . 


Pf 


CHAP. XII. 


Won « v. MakLER. Busnxax v. Peri 
1 Cox's P. W. 459. 


9 the” tw cauſes "of murroll v. Marlar and 


2 8 v. Pell which came on to be heard in Lin- 
coln's Inn Hall December 16th 1784, it appeared that 


| Sarah Worrall, the wife of John Worrall, by her next 


friend, was plaintiffin the * * Join. Mar 


. „ > Wl 


4 DDr ND A. 
lar and Jobn lar lin executors of James Pelldeceafed, 


the effects of John MWorrall were defendants, and in 
the croſs cauſe, Bujhnan was plaintiff, and James 


teſtator, John Marlar, Fohn Markett, John Wor- 


teſtator had two children who ſurvived him, Sarah 
Horrall and James Pell the younger. Sarah mar- 


the ſaid Fohn Worrall and Zoſeph Buſbnan aſſignees of 


Peli the younger, ſon and heir of James Pell the 


all, and Sarah his wife, were defendants. The 
caſe was this: James Pell the teſtator who was the 
father of Sarah Worrall by bond, dated roth of No- 
vember 1737, and made previouſly to his marriage 
with El:zabeth Market, the mother of Sarah Hor 
rall, became bound to John Market, in the penal 
ſum of 20,0007. conditioned( amongſt other things) 
for payment of one full third part of ſuch real and 
perſonal eſtate as he ſhould die ſeiſed or poſſeſſed of, 
E unto the ſaid John Markett in truſt for ſuch of the - 
children of the marriage as ſhould be living at his 
death, to be equally divided between them. The 


ried the defendant John Worrall in her father's life- 

F time, without his conſent, and without any for- 
tune or ſettlement. Sometime after this marriage, 
John Warrall in 1778, took the benefit of an infol= 
vent debtors act, and an affignment of his eſtate 
and effects was duly executed to Buſhnan, one of 
bis principal creditors. James Pell the father died 
in December 1781, and by will gave to Sarah Wor- 
all 80001. in lieu of what ſhe might claim out of 
his real and perſonal eſtate under the bond. Sa- 
rab Worrall filed her bill, ſtating theſe ſeveral mat- 
ters, and offering to accept the 8000 J. and pray- 
ing l that the ſame might be laid out and ſettled 

to her ſeparate uſe, and that ſome proviſion might 
be made thereout for her children. Buſbnan filed 
the croſs bill claiming as aſſignee, to be entitled 
to ſuch election, as the ſaid John Worrall would be 

: eau to make under the ſaid will or bond, in 7 
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cafe ne had not become inſolvent, and praying an 
account of the real and perſonal eſtate of the tef. 
tator James Pell, and that he might be at liberty 
to make his election under the decree of the court. 
On the hearing, the account was directed, and 
C all further conſiderations reſerved. By the report 
it appeared, that the ſixth part of the real and 
_ perſona] eſtate amounted to much leſs than the le. 
| gacy of 8000/7. On, hearing theſe cauſes for fur. 
ther directions before Lord Thurlow, his Lordſhip 
directed that Fohn Worrall ſhould make a propoſal 
to the Maſter for a ſettlement on his wife, and the 
iſſue of the marriage; which was done, and the 
ptopoſal approved by the Maſter. But Buſhnar 

_ excepted to the report, for that the Maſter had not 
received any propoſal from him on the part of the 

_ creditors, nor had given them any intereſt in the 
fund, ind: on the argument of the exceptions it 
was inſiſted on the part of the creditors, that the 
intereſt which Worrall had in this fund, in right of 
bis wife, paſſed under the inſolvent act to Buſhnan 
the aſſignee, and that the Maſter ought. therefore 
to have received propoſals from Buſbnan as well 
as Morrall and that the rehearings and exceptions 

| . 5 ſhould: come on together. And now upon argu- 
n maent of the caſe, his Lordſhip was clearly of opi- 
5 nion that the intereſt of Sarah Worrall was aflign- 

able. But in the next place, with reſpect to the 

equity of the wife as againſt the huſband's credi- 

tors, his Lordſhip thought the claim of the cre- 

ditors muſt be confined to the intereſt taken under 

. the bond, (ſince no benefit accrued under the will 
V e after the aſſignment) and as to ſo much, that 
the aſſignees ought to make propoſals to the M. 

„ ter for making ſome proviſion for the wife and 
CRT Gn Lordſhip added, that he had con- 

5 ; ſidered the ſeveral caſes upon this ſubjeQ, and did 
not e it hos where . that it the * 
e | wmuaake 
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make an actual >flignment bs PAIN” for a valu- 
able conſideration, the aſſignee ſhould be bound to 
make any proviſion for the wife out of the property 
aſſigned, but that a court of equity has much 
| greater conſideration for an aſſignment actually 

made by contract than for an aſſigment by mere 
operation of Jaw ; for as to the latter his lordſhip's 
opinion was, that when the equitable intereſt of 
the wife was transferred to the creditors of the 
huſband by mere operation of law, (as in the pte- 
ſent caſe) he ſtood exactly in the place of the 
huſband, and was ſubject preciſely to the ſame 


fore the Maſter, and it appearing that the 


amongſt the creditors of Worrall. And Worrall 


gether with the reſidue of the 14.285 1, 145. 6d. 
W ſhould be ſettled on Sarah Morrall for life, to her 
W ſeparate uſe, and after her death to be paid to her 
W ſurviving children equally, and if no children 


before the Maſter of the Rolls, and his Honour 
directed the ſaid 30. per cent. bank annuities to 
de transferred ee 195 


gooo J. had been laid out in the purchaſe * 
14,285 J. 145. bd. 3 per cent. bank annuities, of -. 
which ſum 11,8581. 9s. was purchaſed with the 
W amount of the one ſixth part of the real and per- 
W ſonal eſtate of the teſtator. Buſbnan propoſed that 
one moiety of the ſaid ſum of 11,858 J. gs. ſhould 
be ſettled on. Sarab Worrall and her children in 
manner therein mentioned, and that the other 
moiety ſhould be paid to Buſhnan to be diſtributed _ 


propoſed that the moiety of the 11,858 J. g s. to- 


Tudor v. 
amyne. 

2 Vern. 270. 

Tanfield v. 

Davenport 

Tothill, 


Jacobſon „ 
Williams. 
1 P. W. 382. 


eee 


Brander. 
1 P. W. 459. | 


equity, in reſpe& of the wife. In purſuance of 
this order, Buſbnan and Worrall Jaid propoſals be- 


ſhould ſurvive her then to be paid to Morrall.— 
And the Maſter having approved thoſe prapoſals, 
the cauſes were ſet down for further directions, 
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Buckle v. Taxon. 


N Term Rep. boo. 
as: an Aion brovght by the alles of 


the bankrupt againſt the defendant, to recover 


157. for work and labour, goods ſold and deliver. 


ed, money had and received, &c. The only cir- 
cumftances material to the queſtion were theſe: 
The bankrupt who had been in the cotton trade, 
after the act of bankruptcy, on which the com- 
miſſion iſſued, c. entered into an agreement with 


the defendant, for renting of a ſhop in St. Helen's, 


at the yearly rent of 30 J. by which it was ſtipu- 
lated, that Edmund Buckley ſhould pay half a year's 
rent in advance: he entered on the iſt of ay, 


-_ 


1787, and not Jong aſter, a commiſſion of bank- 


rupt iſſuing againſt bim, under which the plain- 


tiff was choſen his aſſignee, his goods were ſold 


upon the premiſes on the 18th of O#ober, 1987, 


At the ſale the defendant bought goods to the 


amount of 4617, out of which he retained the 
ſum of 15 J. for half a year's rent, to recover 


which this action was brought. The defendant 


| ſet up the agreement, and ſhewed a cuſtom in 
this part of the country, that for cottages, ſhops, 
Oc. the half year's rent ſhould be due on the day 
the tenant entered. This cauſe was tried at the 
Sittings after laſt Eaſter Term at Guildhall, when 
the jury found a verdict for the defendant. / A 
rule having been obtained, to ſhew cauſe why 


the verdict ſhould not be fee aſide, and a new 


trial granted. 


Buller, JI. —faid this the A blows very pro- 


perly brought before the court, and the caſe has 
deen very well diſcuſſed, with reſpect to the cuſ- 
tom of the country, I confeſs it was new to me. 
On the trial, it was proved to be a common cuſ- 


5 55 tom in many parts of the kingdom, ale — 


e . larly 


ADDEND A 


10 in 1 Norfolk, and I find on enquiry, that it 
is a common cuſtom, that the landlord may diſ- 
train the firſt day. Then there ſeems to be no 


difference in point of law, between an agreement 
of this ſort, and the common caſe of a letting for 


a year. In both caſes, the tenant is to enjoy the 
premiſes, and the landlord to receive the rent, 


there is guid pro quo. In general the Jandlord 


cannot diſtrain till the rent becomes due, but if 


the agreement be otherwiſe, I ſee no objection to 


it in point of law, It is true, the bankrupt 
could not have given a lien on particular goods, 


becauſe after the bankruptcy he cannot enter 


into any contract to bind his effects. But he may 


take a demiſe, and if he does and agrees that the 
rent ſhall be payable on a particular day, the law 
gives the landlord a pewer of diſtraining on that 
day; that makes the diſtinction between alien on the 


premiſes themſelves, and a lien on perſonal goods, FE a 


ide latter can only be made on the property in 
the goods, but in the former it is a remedy, 
W which the landlord has on whatever goods are 


found on the premiſes. 


Groſe, J. — The queſtion is, not whether the 


bankrupt himſelf is liable to an action on thlis ; 


agreement, but whether the landlord has the re- 
medy claimed. in rem on the goods on theſe premi- 
ſes. It is admitted by the plaintiff” s counſel, that 
if a year's rent were due, in reſpect of the occu- 


pation of the tenant, the landlord would have 


had a right to diftraio, Now whether that rent 
was due or not, depends on the cuſtom of the 
county, and that is deciſive, for by that cuſtom _ 
half a year's rent became due, the inſtant the 
tenant began to occupy. Therefore the landlord's 
right of diſtreſs was well founded, and if fo, he 

is juſtified in nin this "Ts and we rule 
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"Rs ol Others, v. K N 1 GHT. | 
5 RO at Guildhall, after Hil. Term, 5 G. 3. 


OY an aQion by eigne for money had and 


received. Tbe cafe was, that Sims the bankrupt 
| and the defendant had dealings together, and 
_ the bankrupt failing in his circumſtances, and 
| having committed an act of bankruptcy went to 
Gibraltar, the defendant ſeit a power of attorney 


there to commence a ſuit againſt the bankrupt, 


which was done and a decree obtained, and his 


goods taken in execution and fold, and the d-bt 


paid to the defendant, to recover which the pre- 
ſent action was brought. A t point was made, 
Whether this was not a payment within 15 Ges. 2. 
but as to that Lord Mansfield gave no opinion, 
But he determined, 1ſt, That this action would 
not lie for money had and received, but that tro- 
ver was the proper action, for you cannot affirm 
the act in part, and diſaffirm in the other, and if 

| you affirm the judgment, then it was received to 
his own uſe, for which vide 3 Lev. 191. 2dly, 

| That this money being recovered by ſentence in a 
foreign court, could never be recovered back by 
the aſſignees, and he mentioned the caſe of Wil- 
ſen's bankruptcy determined by Lord Hordwrke. 
The caſe was that he had effects in Scotland, and 
ſome of the creditors had proceeded againſt the 


effects there (there being a cuſtom in Scotland, 


analogous to the foreign attachment in London,) 


upon which an application was made to the 


Lord Chancellor to ſtay their proceedings, (the 


parties who had fet ſuch proceedings on foot 


living in England.) But Lord Herdwicke ſaid, it 
cCould not be done, for our bankrupt laws were not 
155 in force e and eee the parties had a 


Night 


right to proceed. But he (aid, that if the effects 
there were not ſufficient to fatisfy the party's debt, 


and he applied for a dividend under the commiſ- 
ſion here, in that caſe he would poſtpone him till 
the reſt of the creditors were paid, in the ſame 
proportions he had received. And he ſaid the 


ſame had been determined in a caſe from Virginia 


our bankrupt laws not extending to any of our 


foreign ſettlements. He alſo ſaid, it had been for 
a long while doubted, whether the aſſignees could 
recover a debt due in a foreign country to the 


bankrupt, but of late it had been nerd 
they might, (in a caſe at the Cock Pit) ſo a debt 
may be recovered here due to a bankrupt in a fo- 
reign country, 'where the law obtains analogous | 

to our bankrupt laws, which other countries will 
take notice of, and conſider it in the ſame light 


as if the bankrupt had made an * AEGIS. TY 


— stin e were nonſuited. 


BA „ Banon, | 
i Term Rep. 504. e 


. an . FARE of trover: 3 os ts meriff * 


for the county of Lancaſſer againſt the defendants, 


who had ſeized the goods in queſtion, which for- 
merly belonged to one Hayes, after they had been 
taken in execution at the ſuit of a creditor in April 
| 1787, to whom the ſheriff had paid the value. 
The defendants ſet up two anſwers, 1ſt. An 
aſſignment dated the 16th Augu/? 1786, by Hayes to 
two perſons for the benefit of ſuch of his creditors _ 
as would ſign a deed of compromiſe by a certain 
time, ve whereof had been publiſhed in the 
country papers. The anſwer given by the pfain- 
tiff to this was, that it was agreed that Hayes 
ſhould: continue in poſſeſſion till ay 1787, and - 
account for the profits in the mean time to the 
„ „ pl truſtees, 


* * 
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ſtat. 21 J. 
by ſhewing an undertaking by Hayes to account 
to thoſe truſtees. for all the profits of the trade 


A D D E N D 4. 


truſtees, and he accordingly continued in the 
viſible poſſeſſion of the goods after the aſſignment, 


therefore it was ſaid the transfer was void by the 
I. + To this the defendant replied, 


from the date of the aſſignment. The plaintiff 
contended, that neither that undertaking nor the 
notice in the papers, was ſufficient to ſhew the 


change of property, and therefore the transfer 


was void by the aſſignors continuing in poſſeſſion, 
Tbe next defence ſet up by the defendant, was a 
commiſſion of bankrupt taken out againſt Hayes in 
January 1788, which was at the ſuit of the very 
| perſons who were privy to the deed of aſſignment, 
and who relied on that deed -as an act of bank- 
ruptcy, under which commiſſion the two truſtees 
were choſen aſſignees. To this the plaintiff had 


_ urged, that the commiſſion of bankruptcy ſup- 


poſing it had duly iſſued, did not apply, becauſe 
from the ſeveral dates it appears that the rela- 
tion did not take place to overhaul the exe- 
cution. And ſecondly, That it was not com- 
petent to the perſons who had ſigned the deed 
of aſſignment, and were privies to the tranſaction, 
to ſet it up as an act of bankruptcy whatever 
any other creditor might do Who was no berty 
to it. | 

"The Court after conſulting hh all the 8 
were unanimouſly of opinion, that unleſs poſſeſſion 


accompanies and follows the deed, it is fraudulent 


and void, and they were alſo clearly of opinion, that 
the parties who were privies, and had aſſented to the 
"deed of affignment, could not ſet it up as an act 
of bankruptcy, that the two defences were utterly 

inconfiſtent, firſt relying on the aſſignment as a 
bond fide valid conveyance, and then inſiſting on it 


as a fraud on the bankrupt laws, and an act of 


e and they laid that Lord 3 had 
* 
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given it as bis opinion in Hooper v. Sets, that 


ruptey "mn not en N 1 N 


— 


* 


ArEI V v. Marino. | 


2 Tom Rep. 462. . 


was found for the plaintiff, ſubject to the opi- 
nion of the court on a caſe in ſubſtance as fol- 


aſſigned the grand bill o 


ſums as the plaintiff ſhould advance, ſubject to a 


be lawful for Burn, to hold the ſhip and take the 
profits for his own ule and bariefic. It alfo ap- 


thoſe who were privy to a concerted act of mal : 


lows : By indenture dated 16th March 1785, 
Brown bargained and 75 the ſhip then at ſea, and 
ſale thereof to the plain- 
tiff for ſecuring the ſum of 2000 J. already advanced 
by the plaintiff, and for ſecuring ſuch further 


proviſo or condition therein contained for redemp- 
tion on payment by Burn, on demand by the 
plaintiff of the money then advanced, or which 
ſhould thereafter be advanced together with lawful 
intereſt. The indenture alſo contained a covenant 
that Burn ſhould immediately after the execution 
thereof, cauſe the ſhip to be inſured and pay the 
premium, &c, and it was thereby agreed, that 
until default in payment ſhould be made, it ſhould 


peared, that the grand bill of ſale was delivered 
to the plaintiff on the execution of the ſaid deed, 
Oa the 23d March 1785, inſurance was made by 
Burn on the hip at and from Shields to Jamaica, 
and back again to London. And on the 20th Hay 


xclii 


1 Black. 441. 


* an ako of FARE, 1 ſhip ee oh 
tried at Guildhall, before Greſe, J. a verdict 


1785, the following memorandum was made on 
the back of the policy, and ſigned by all the un- 


derwriters. That whereas the within ſhip, hav- 


"oy been fold to Charles Te 1 plaintiff), we 


_the 5 
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"the inſurers on this icy do hereby n and 
agree, that he ſhall be entitled to this inſurance, 
the ſhip having become his property. On the 
12th Auguſt 1785, Burn became a bankrupt. In 


September 1785, the ſhip arrived in England, and 
the plaintiff immediately took poſleſhon of her, 


No actual demand of the money ſecured by the 
aſſignment was proved to be made before the poſ- 


| ſeffion of the ſhip was taken. The defendants 


who are aſſignees of n. converted the _ o 
their own uſe. | 


Aſphurſt, ].—The only. Ava that can be mide 


ariſes from the ſtatute 21 Fac, 1. but conſidering 
the whole of this caſe and the nature of the pro- 
perty, that ſtatute will not be found to apply to 
it. The object of the ſtatute was to guard againſt 
fraudulent ſales, which were intended to give the 
trader a fictitious credit, and to enable him to 
commit a fraud on the generality of his creditors. 
But conſidering the nature of this property, It is 


not liable to that objection, nor is it within the 


miſchief intended to be remedied by the act. A 
mortgage of a ſhip at ſea, is very frequently Wade, 
is univerſally recognized, and ought to be en- 
couraged for the benefit of trade. But from the 
nature of it, no actual delivery of the thing itſelf 
can be wade at the time of the mortgage, and 
therefote a delivery of the grand bill of ſale has 
always been held ſufficient to transfer the property. 


A mortgage of a veſſel at ſea is not like a mort- 


gage of other ſpecies of property, it is warranted 
buy the common courſe of trade, and the act of par- 
liament did not intend to prevent ſuch convey- 


ances, Then it is ſaid, that a demand ougbt 


to have been made, but it appears that the aſſig- 
nees had taken the ſhip out of the poſſeſſion of the 


plaintiff, and ſold her, therefore by their. own 


* 


4 D DE N D A. 


he money was not paid when the aQtion was 
| Wrought. 


Pot unlike: the caſe put in Ce. Litt. /. 71. where it 
Ws ſaid, that if a man lends ſheep to another to 
lepaſture and he deſtroy them, the lender may 


Wing any demand of the ſheep, becauſe no demand 
is neceſſary where the thing is deſtroyed. Now 


mand was neceſſary, The property of the ſhip by 
the bill of ſale was veſted in the plaintiff, and 
whenever that is deſtroyed, trover will lie for it 
the money. Then on the general queſtion, 
whether this conveyance is void under either of the 

ſtatutes of James the Firſt, or Elizabeth, it has been 
that of Ryall v. Rolle, that if a ſhip be ſold whilſt 


amounts to a delivery of the ſhip itſelf, it is the 


the vendor from defrauding others. Then how 


mand, which is ſtronger than if the ſhip had been 


tiff to maintain his actions. 
Eroſe, J. — There is a great Aten es 


Buller J. . to + hs obj eQion of form; 1 1s 


maintain treſpa's againſt the other, without mak- 


here the affignees had ſold the ſhip, and ſo no de- is 
without any regard to the proviſo or a demand of 


G eſtabliſhed by a variety of caſes, beginning with 
at ſea, the delivery of the grand bill of ſale. 


only delivery which the ſubje& matter is capable 3 
of. The bill of ſale is the only munimeat of the 
property, by the vendee's taking that, he prevents 


can it be ſaid, that any falſe colours were held out 
to the world in this caſe, the plaintiff took poſſeſ- 
ſton of the ſhip the firſt moment ſhe arrived in port, 
And as te the agreement itſelf there is no objection 
to it, I conſtrue it differently from the defendant's 
counſel; it is more in favour of the creditor than 
that of the debtor, for the money is payable on de- 


agreed to be delivered on failure of the payment at 
fix or twelve months, for then no demand could. 
have been made till that time to entitle the ow”. 5 


2 ae of A * and of other N A perſon by 5 
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being in poſſeſſion of 8 ſhip, does not thereby: ac- 
gquire any credit, becauſe whoever is requeſted to 
advance money thereon, will require to be ſhewn 
how the other is owner, and if he has no bill of 
ſale to produce, his poſſeſſion alone amounts to 
nothing. Therefore it has been invariably held, 
that the delivery of the grand bill of ſale is a de- 
livery of the ſhip itſelf, Then are there any falſe 
colours held out in this caſe? The plaintiff took 
poſſeſſion of the ſhip, the firſt moment that he 
could, therefore this conveyance is not within 
either the ſtatutes of Elizabeth or of Fames the 
firſt, conſequently the plaintiff is enticlad to Judg- 
ment. ee to the 5 


. 


Tours v. rarzuav. 


\ — 


+ Term Rep. 185. 


Am aRion of trover was 654 5 Bull 
Juſtice at Guildhall, which was brought by 
the aſſignees of the bankrupt in order to re- 
cover ſome goods which the defendant bad 
taken poſſeſſion of under a warrant of attorney, 
to confeſs a judgment executed by the bankrupt 

about fix months before the act of bankruptcy 
committed, but at a time when the knew ſhe was 
| in an e 8 

The defendant had in the year 1780, Joloed* in 

wo bonds with the bankrupt, and had received a 
counter bond of indemnity ; when theſe bonds 
became due, the bankrupt not having where- 
withal to diſcharge them, applied again to the de- 
fendant and engaged him to join with her in two 
new bonds, payable in 7uhy 1784, for the purpoſe 
of raiſing money to take up one of the old bonds: 
one of them was e taken up the 140 of 


_ I 84. * 
8 11 


8 


* 


ADDEND A 


«4 


The n rk another counter Vaud of 1 in- 
demoity upon, his. joining in the two laſt bonds. 


Previous to the 3d of June 1785, 5 
which the act of 1 2 happt ned, tte bank- | 


rupt ſent for the-defendant and propoſed to him 
that he ſhould. take out his debt in goods; to 

which he. acceded, and the warrant of attorney in 
' queſtion was given. It appeared that her re«ſon 


for ſending for the defendant origin ted from a_ 


letter, taking notice, though not in a threatenin 
way, of her ſituation with reſpect to the defend- 

ant; which letter ſhe had received juſt before from 
; Mellrs. Faſſet and Bellam, whom {he knew to have 
aGed in a former tranlact on as attornies for the 
defendant ; though upon this occaſion they were 
not in fact concerned for him. 


The two laſt bonds were not diſcharged by the 2 


defendant till ſome time after the execution; nor 


had the obligees ever threatened to reſort to him 
for payment at that time; che bonds not baving 


then become due, 


Another circumſtance was ot much id i 
upon for the pla ntiffs at the trial, that the defen- 
dant upon his examination before the commiſſion- 


ers, had ſworn that when he took poſſo ſſion of the 


goods under the warrant of eee he was not 


an actual creditor, _ 


The Judge left it to the; jury to 3 2 . 
ther the means which the bankrupt put into the 
defendant's hands to pay himſelf, were fraudulent 
or not; for if ſhe had executed the warrant of at- 


torney from neceſſity, or in order to ſave herſelf, 


though. perhaps acting by miſtzke, or under a falſe ö 
apprehenſion that the defendant was taking, due 
means to enforce his demands upon her, it was 
certaialy a legal act; but if ſhe had ated merely 
with a view favour the defendaat.and ars bim 


an undue preference, it was void.. 


- The wy * A EAR, for the defendant. | 
©: 2 en 0 
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Vos a motion for a new trial, 10 ane, 
Ch. J. ſaid, A bankrupt when in contemplation 


of his bankruptcy, cannot by his voluntary att fa- 
vour any one creditor; but if under fear of legal 


proceſs, he gives a preference, it is evidence that 


he does not do it voluntarily. And though the 


defendant in this caſe had taken no ſteps to ſecure 


himſelf in caſe he'was called upon ; yet the bank- 
rupt acting from miſtake, was under the ſame ap- 
pirehenſions of legal proceſs as if the defendant 
had actually threatened her ; 3 fo that her execut- 
Ing the warrant of attorney was not a voluntary 
act, but the effect of fear, e e that 
8 ad be. "ARG a new trial was s reſuſed. 


j 


a. 


— 


Roz As Garlrinns. 


2 Term Rep. 133. 


tn e che caſe was that t J Hunter 


being ſeiſed in fee of the premiſſes in queſtion, 
demiſed the ſame by two ſeveral leaſes dated the 
24th of December 1778. to Green (who for ſome 
time before had been, and afterwards continued to 
dea dealer in horſes) for 21 years from Michaelmas 
1778, at rack-rents for both farms of 150/. a 
Fear, without any fine or other conſideration than 
the yearly rents; in each of which leaſes is con- 

_ tained the following proviſo; * that if the ſaid 
* yearly rents thereby reſerved, or either of them, 


or any part thereof, -ſhall be behind or unpaid 


e for twenty days next after the reſpective days of 
payment being lawfully demanded ; or if the 
© ſaid . Green, his executors or ien ort, 
shall aſſign over the indenture of leaſe, or aſſign 
d or let the premiſes thereby demiſed, or any part 
thereof, to any perſon whatſoever, for any time 

: 1 or times mere without the licence or 


. | e NM conſent 


4 


nn END 0 


95 PEI of the ſa d 7. Hunter, his heirs or 


« (aid F. Green, his executors. or adminiſtrators, 
&« ſhall commit aũy aQ of bankruptcy within the 
4e intent and meaning of any ſtatutes. made or to 
« be made in relation to bankrupts, whereon. a 
q found anddeclared to be a ban krupt« or bankrupts: - 
sor if he or they ſhall make any compoſition with 
« his or their. creditors for the payment of his or 
« doth not iſfue: or if he or they ſhall make-any 


ee the benefit of his or their creditors; that then 


entered into the premiſes, and were poſſeſſed as 
aſſignees under the commiſſion, and the uſual aſ- 


in the leaſe Was good! | 


acts upon which a commiſſion of bankrupt may be 


2 WF EE EEO SCIEES - 1 
— F — —_— — 2 — by * 2 Wis . Ka E 
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— 72 
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— c I. He. - 


« aſſigns, firſt had or joe in writing, under 
« his or their hands for that purpoſe: or if. the 


« commiſſion ſhall iſſue, and, be or they ſha!l be | 


>: PPP mes Ink. 
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« their debts, though a commiſſion of bankrupt 
« aſſignment of his or their effects, in truſt for 


« and from thenceforth, in any of the ſaid caſes, 
ie 45 ſhall and may be lawful to and for the ſaid 
Hunter, his heirs and aſſigns, into the 
70 . Kid. demiſed premiſes, to re-enter ; and the 
o ſame again to have, te- poſſeſs and enjoy, as in 
« his or their former eſtate; any thing therein 
es contained to the contrary notwithſtanding,” 
Caounterparts of the ſaid leaſes weie executed, The 
| farms after ſuch demiſe, and before the bankruptcy hs 
of Green, were improved by the bankrupt 3o/. per 
annum. A commiſſion iſſued on the 3d of February 
1787, againſt Green, and he was duly found and 
declared a bankrupt; the defendants afterwards 


ſignment. Upon a queſtion, whether the proviſo 


Ajbburſt, J. ſaid, The only 8 is, cas | 
a proviſo in a leaſe that if the leſſee commit an at 
of bankruptcy, or in other words, do any of thoſe 


ſued out, the landlord: ſhall have a right to re- 
enter is legal, or not? The general principle is 
clear, * the landlord have the it diſponendi, . 
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may annex whittever conditions he pleaſes to bis 


able. Then is this provifo, contrary . 
\ prefs law, or ſo unreaſonable, as that the law will 


5 againſt Sheg ws, the court: were divided in Opinion 
F that is no authority either way; but conſidering 
1 authority i in ſupport of this proviſo; for the doubt 


could operate upon the executors to prevent them 
from aſſigning land which was expreſsly leaſed to 
the original tenant and his executors, es nomine; 


to be conſidered, whether it is void or unlawful as 

| againſt reaſon or public policy; now it does not 
appear to me to be againſt either. Firſt, it is rea- 
ſonable that a landlord ſhould eral his judg- 
ment with reſpect to the perſon to whom he truſts 
the management of his eſtate; a covenant there- 
fore not to aſſign is legal. Covent to that effect 
are frequently inſerted in leaſes, and ejectments are 
every day brought on a breach of ſuch Covenants, 


to relinquiſh the poſſeſſion. If it be reaſonable 
for him to reſtrain the tenant from aſſigning, it is 


an event as the preſent, becauſe the conſe quence 
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grant, provided: they be not illegal or uhreaſon. 


pronounce it to be void? That it is not againſt 
any poſitive law is admitted, no caſe has decided 
it to be illegal. In the Kate of Lord Stan bop 


upon the queſtion which aroſe there; ; therefote 
what the ground of that difference 'was, it'is ſome 


aroſe upon conſidering whether a clauſe of reſtraint 


when that was the only means by which they 
could exerciſe their truſt, Now that doubt does 
not occur in this caſe, this queſtion” turning on 2 
different point. This proviſo then not being 
againft any expreſs authority of Jaw, it remains 


The land lord may very well provide, that the tenant 
ſhall not make him liable to any riſk by a volun- 
ary aſſignment, or by any act which oblipes him 


equally reaſonable for him to guard againft ſuch 


of the bankruptcy 18 an aſſignment of the property 


into other hands: Ferhaps 1 it may be more neceſ- 
V 3 ak 
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ö ſaty for the n to guard againſt this latter 


event, as there is greater danger to be apprehend- 5 


ed by him in this than in the former caſe, Perſons 


who are put into poſſeſſion under a commiſſion are 


ſtill lefs likely to take proper care of the land than 


a private aſlignee of the firſt. tenant. Neither is 


there any reaſon of public policy to be urged | 


. gainſt allowing ſuch} a proviſo. It conduces to 
the ſecurity of the landlords, which can never be 


urged as a ground of objection on that head. On 


the whole therefore I am of opinion, that bie ©, 
valid proviſo, and the leaſe having been forfeited by 


the tenant's becoming a bankrupt, the leſſor of the 


plaintiff is entitled to recover. 


Buller, J. — After commending . e e 4 
of the ſpecial verdict, and recommending it as an 


.example in future, ae the queſtion lies in a very 


narrow compaſs. Whetber a proviſo in a leaſe 
for twenty-one years, that it ſhall be void if the 


leſſee become a bankrupt, is good in law? The 


defendant's counſel has commented much upon the 
different parts of this proviſo. I cannot ſay whether 


any part of it may or may not be objectionable with 


reference to the ſtatutes concerning bankrupts, we 


are now to decide upon the conſtruction of a pro- 


viſo at common law, and not on any ſtatute. 
There is a great difference between them. Lord 
Chief Juſtice Wilmot, took the diſtinction in a 


caſe before him in the Common Pleas, in which his 


Lordſhip ſaid, where the queſtion depends on a 
ſtatute, that mows down all before it, and it acts 


like a powerful tyrant that knows no bounds, but 


* 
\ 
£ 
2 
/ F Ci 
5 
| 


the common law acts with a more lenient hand, it 


roots out that which is bad and leaves that which 


IS good. The queſtion here is, whether this pro- 
| viſo is good according to the principles of the com- 


mon law, as to that part of it on which this queſ- 


tion ariſes, namely the act of bankruptcy, which 


is the only point neceſſary to be conſidered. The ; | 
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; <afes ed by We dtendant' 8 ee have nat 


the leaſt anzlogy to the preſent queſtion, That 


| which was cited from Equity Cafes Abridged, proves 
nothing to this purpoſe. It was there taken for 
' granted, that a clauſe to prevent alienation by the 
' tenant was -good, but the Court confidered, that 
the particular alienation in queſtion was not with. 
in the terms of the covenant, becauſe the cove. 
nant only extended to the act of the party, and 
that was an alienation in law, for that aſſignment 
was by virtue of a ſtatute, This caſe has alſo 
been argued on general principles of inconveni- 
ence, | becauſe the poſſeſſion of an eſtate on ſuch 
—_— enables tenants to hold out falſe colours to 
the world. But that ſort of obſervation does not 
apply to the caſe of land, for a creditor: would 
not rely on the bare p. Mon of tha lend by the 
: 8 unleſs he knew what intereſt he had in 


If he were defirous of knowing chat he muſt 


ch into the leale itfelf, and there he would find 
.. the proviſo, that the tenant's intereſt would be for. 
feited in caſe of his bankruptcy. The ſtock upon 
a farm may indeed induce a eredit, but that will 
not govern the preſent caſe. It is next urged that 
this is equivalent to à p. oviſo, that the Bade ſhall 


not be ſized under a commiſſion of bankruptcy, the 


defendant” s counſel, having firſt ſuppoſed the leaſe 
to be granted abſolutely. for a Certain term, and 
then that a ſubſequent proviſo is added to that 
effect. Such a priviſo as that indeed would be 
bad, becauſe it would be repugnant to the grant 
Itlelf; but here there is an expreſs limitation that 
the lente ſhall be void upon the fact of the leflee's 
becoming a bgnktupt, It is clear that the land- 
Jord in this caſe' parted with the term on accuunt 


of his perſonal confidence in his tenant, that is 
manifeſtly the caſe in all leaſes where clauſes agai: ft 


alienation are jnſerted. The landlord perhaps re- 
\ ow on the tenant 5 s hone * or he EVI of- his 
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{kill in farming, and thinks he will take more care 
of the farm than another, and therefore he his a 
right to guard againſt the event of the eſtate's fall 
iag into the hands of any other perſon who may | 
not manage it ſo well as the original tenant, Sup- 
pole a leafe were made for tweaty-one years, on 
condition that the tenant ſhall ſo long continue to 
_ occupy the land perſonally, there could be no ob- 
jection made to ſuch a condition, for the perſonal 
confidence is the very motive of granting the leaſe, 
and that is like the preſent caſe. Lord Stanhope's 
caſe does not apply at all to this. In the firſt place 
the Court were equally divided, and therefore the 
caſe is of no authority, In mentioning this I do | 
not mean to ſay or even to inſinuate, that the opi- ., f, 
nion which I then held was right. But there is a „ 
great difference between the two caſes, for there ; 
the leaſe was granted to the tenant, his executors | 
and adminiſtrators, they were to take as ſuch, which 
gave riſe to the doubt in that caſe, and Lord Mans- 
field there ſaid the difficulty is, that as by the 
terms of the leaſe, the executors were to take, the 
ſubſequent proviſo, that they ſhould not aſſign 
ſeems to be repugnant to the grant itſelf. Again, 
that was not a huſbandry leaſe for twenty-one 
e years like the preſent, but for forty-one years, and 
e there may be great reaſon for a diſtinction between 
d the two terms, for if ſuch a proviſo as this were in- 
at ſerted in very long leaſes, it would be tying up pro- 
)e perty for a conſiderable length of time, and would 
nt be open to the objection of creating a perpetuity. 
at But the principal ground is, that this is a ſtipula- 
tion not againſt law, not repugnant to any thing 
Rated in the former part of the leaſe, but merely 
a ſtipulation againſt the act of the leſſee himſelf, 
which I think it was competent for the leſſor to 
I d 
| Groſe, J.—The queſtion is, whether the land- 
lord may not ſtipulate, that he will let his and 
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only to the tenant, or to ſuch ges of the te. 
nant as the landlord ſhall approve of. I know of 
no ſtatute or caſe which ſays that ſuch a ſtipula. 


tion is bad. The defendant's counſe} has Called 


to his aſſiſtance the 21 Fac. 1. but that has never 


been conſtrued to extend to lands, it only relates 


to 20 ds and chattels. The argument of the te- 


nant's obtaining credit by holding out falſe colours 


Abet not apply to the caſe of land, but merely to 


goods, for a man does not get credit merely from 
bs occupation of-land, but from the intereſt which 
be has in it; in orderito know which; it is neceſ- | 
: ſary that the creditor ſhould ſee the leaſe, which 


when produced, would ſhew that-the eſtate would 


be defeated upon the tenant's becoming a bankrupt, 
Therefore the argument derived from the credit, 
u hich the tenant 1s likely to get by beipg in pol. 
ſeſſion of the land can have no weight in this caſe. 
As to the inconvenience which has been contended 
will ariſe from eſtabliſhing tne validity of this 
_ © proviſo, it rather bears the other way, for this 
cannot be determined to be illegal on any princi- 
ple, which would not equally extend to leaſes 
which are every day granted in larye towns, re- 
| training the aſſignment of houſes to perſons exer- 
ceiſing obnoxious trades, that not only diminiſhes 
the value of the particular houſe ſo aſſigned, but 
- alſo the . houſes belonging probably to the 
7. ee . for the e 


bu v. Lauvzxr. 0 


1 Chancery, gth June 1761. 


The: e being A meren int at Fo . 


1 a large quantity of goods by direction of 
the defendant Iſraeli who reſided in England, and 
nen them to Ns and dre w bills. of ex- 


change 


vn, 
of 
ind 
X 


ADDEND . 


change for the money. « The bills were accepted 
by Iſtaeli, but were proteſted for non-payment on 


Iſracli's becoming infolvent, and making a com- 


poſition with bis creditors and, aligning we effecis 
in truſt for them. 
The goods arrived at the port of N ad 


the agent tor the conſignor, and the agent for the 


: creditors ſeverally applied to the captain for the 
goods but he reſuſed'to deliver them til the Ts 7 


was ſettied, 


Upon a bill filed by the plaintif to have the 


goods delivered. i 


[t was argued tou the plaintiff, that the dls "ON 
nor may ſtop the goods, at any time before 74, 12 75 
get into the hands of the conſignee, in caſe the 
conſignee is in ſuch circumſtances as not to be 
able o pay for them, and ſeveral caſes were 
cited; Wiſeman and Vandeput, 2 Vern. 203. and 
"Ex parte Wilkinſon, in Chancery, 21ſt March 1755. 
Which was thus: Wines conſigned from Liſbon | 
to a merchant in London, the wines were brought 
before they got into the hands of the conſignee, 
to Lynn, and the conſignee becoming bankrupt, 
the agent for the conſignor ſtopt the wines 
there, and it was held he might do ſo at any time, 
and that caſe was ſaid to differ from Wiſeman and 


Vandeput, as the conſignee run a greater riſque by 
reaſon of the voyage; but Lord Hardwicke ſaid, 


as there was no poſſeſſion in the bankrupt, no ap- 3 


pearance of credit upon the goods, nor any pay- 
ment made, the agent bad a right to ſtop them. 


On the other ſide it was argued, that the legal 


right was clearly in the conſignee, that the delivery 


and poſſeſſion were material circumſtances in all! 
caſes of this kind. That the goods baving been 
delivered to the captain, he was bound in point of 
law to anſwer them to the conſignee. If they 
were loſt in the voyage it was the loſs of the con- 


fignee, and the wad of Evans and Mie — 
nnd 5 
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. * was eie for. that purpoſe. That 
whatever determination the court has made in par- 
ticular circumſtances, it has never declared on a | 
general caſe, that the conſignee has a right to ſtop 
the goods at the delivering port, and in a caſe 
Where there was no commiſſian of bankruptcy, 
but only a truſt deed for creditors. That the 
| preſent caſe, differed from Wiſeman and Yandeput, 
io reſpe& that the goods were ſtopt in that caſe 
before the voyage began. And that there were 
no equitable circumſtances to induce the court to 
| act againſt the legal right. 
Lord Henle. — bis is a queſtion of extent Tu 
_ conſequence in trade, If it had been res integra, 
1 ſhould have required a more extenſive argument 
and taken time to conſider, but it is not a caſe of 
difficulty, and has been ſettled by ſeveral determi- 
nations, which have heen univerſally approved by 
merchants, The caſe of J/ilkinſon is in point, 
It was determined on folid reaſons; that the goods 
of one man ſhould not be applied in payment of 
andther man's debts. And he eres. the . 


5 55 to be delivered to the . 


Ex parte. Ci IN 


. Lonp kme, 3 2 1729. 


3 EY Sungther two merchants of 
London, gave bills of credit to Clare, who cove- 
nanted to fail from London to Liſbon, and there take 
in ſalt, from thence to proceed to Newfoundland, and 
ſtow with cod-fiſh which he was to deliver at ſome 
pott up the Streights, and load home with fruit, 
| Clare performed the contract on his part and de- 
|  livered the goods, but having drawn bills on Sy- 
tber and Hammond, which on Smyther becoming 


TT ente were + proteſted ; Clare petitioned to have 


„„ wr a molety 


| 121 94. due to him from the defendant, 
74 1. owiig from the plainuff to the laid 


plaindiff became bankrupt, and the detendant 


defendant demurred to the replication, which ' 


by ine commillioners | alignment, ITE: the 


3 moiety of the fruit delivered at home, and a 


moiety of the fiſh delivered at Alicant, ſold and ap- 


plied towards payment of the bills of exchange. 
And the ſame were ordered to be ſold accordingly, 
and if they were not ſufficient, Clare was to be ad- 
mitted a ereditor under the commiſfion for the * 
N 2 | 


1018 WIV * v. K E 1 LE v. POR 
CTR Term Rep. 619. 1 Os 5 
The pain affgned over a debt wy 730 
one Fojeph Searles as a ſecurity tor a debt de. 
Joſepb Searls, Before the action brougit, the 


pleaded the bankruptcy; in the replication 
the facts above ſtated were tet forth, The 


brought. the qusſtion, whether this debt paſſed 


Court. „ | . # 
Apbburſt, J —Thbe codes that have been cid oY Es 
the plainiitt 's countel 80 a gicat way in determin- 
ing this queſtion, | t. is true that forme ly the 
counts Qi law did not take notice of an equity or I ot 
a truſt, for icults are witoin the original junction h 1 
of a Court of equity. But of late years as it has Unwin v. 
been tound procuctive ot. great expence to ſend Oliver. 
the paitics to the other fide of the hall, wherever . FA 
this Court have ſeen that the juſtice of the caſe has 1 Ak. Er” > Th 
been clearly with the plaintiff, tney have not turns Pottomly v. 


ed nim round upon this objection, | Thea it this 1 270.3. 3. e 
Court will teke notice of a, truſt, why ſhould they . 
| not of an Nui * K 18 eee Nur chat e in ow 5 | 0 
| ES i Wt nts Poon action, 1 . 
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| Aab cannot ſtrigly bi aſſiened, but this Court 


weill take notice of a truſt, an conſider-who-i; 


© beneficially intereſted, as in Bottomley v. Brock, 


where the Court ſuffered the defendant to ſet off a 
debt due from Mrs. Chancellor, in the ſame. man. 
ner as if the action had been brought by her; the 
"ys difference between that caſe and this is, that 
the plaintiff himſelf was not originally intereſted 
in the debt, but this plaintiff was; but that does 


not make any eſſential difference, becauſe if it be 


once eſtabliſhed that this Court will take notice of 
truſts, it is immaterial whether the perſon who ſues 
were originally truſtee or afterwards becomes fo, 
nor is it material at what time he became a truſtee, 
for whether he became ſuch by the affignment, or 
was ſo originally, it is ſufficient to ſay that he is a 
truſtee now, and as ſuch has a right to maintain 
this action. If this had been a fraudulent aſſign- 
ment it would have raiſed a different queſtion, 


but on theſe pleadings it muſt be taken to have 


deen aſſigned for a valuable con ſideration. The caſe 


of Habſlar and Scales is in point, and on the autho- 


rity of that and the other caſes cited, Tam of 
8 that the plaintiff : may recover. 


Buller, J.— This action is brought in the name 
5 of the aſſignor of this bond, and therefore it does 


not involve in it the queſtion, whether a choſe in 
action may be ſo aſſigned as to give a legal title 


to the aſſignee. The plea only ſays, that the | 


 plaigtiS is become a bankrupt, and that this debt 


js transferred to his afſignees ; the anſwer to that i is, 


that this debt is due in form to the plaintiff, but in 
| ſubſtance to a third perſon, and therefore it is not 
| ſuch a debt as paſſed under the commiſſion, if not, 
it is ſtill in the plaintiff, and he is entitled to main- 
tain this action. The ſtatute of 1 Fac. 1. c. 15. 
only ſays, that ſuch debts are to be affigned as are 
l the benefit of the Be : This conſtruc- 
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tion was put upon the ſtatute ſoon after it paſſed, 
in a caſe in March 38. where it was held that 
ſuch things as the bankrupt held as truſtee did not 
pals. under the commiſſion, here it muſt be taken 
on theſe pleadings, that this did not paſs under 
the commiſſion, therefore. it remained in the bank. 


ment for the POT 


7 


—_ 


1 


After Trin. Term. i; 1755. 


Barbadoes ſugar, which they accordingly did, 


on board The William, bound from Barbadoes to 


64 4. being part of the amount of the ſugar, and 


# the balance of accounts between them. Gaynor 
f did not accept the bill, but ſuffered it to be noted 

and proteſted ; and Gaynor becoming bankrupt, 
eVVodbridge on the arrival of the ſhip at Briſfſol, 
entered the 10 bogſheads of ſugar at the cuſtom- 
n houſe there, in order to pay the cuſtoms for it, 
e but on landing the ſugars, one of the bankrupt' = 
1 aſſignees with two other perſons forcibly took 
t poſſeſion of the ſugar. Upon petition to have 
„ WM the ſugar delivered to Moodbridge and Walker, je 
158 was ordered that the aſſignees ſhould pay the pe- 
ot titioners 951. 143 6 4 d. together with the colts of 
t, noting and proteſting the bill of exchange, and 
15 in default it was ordered, chat the tame. be n 15 
A 7 fale of the e wh "4 


rupt, and he may maintain this 2288855 e 5 
Be Part WarxznoWoopnn: DGE,, 105 


Wi lan 8 "of Br: iſtol, by letter 9 ; 
the petitioners his correſpondents in the iſland 
of Barbadoes, to buy him 10 hogſheads of 
for and on account of Gaynor, and ſhipped N 


Briſlol, and drew a bill on Gaynor for 941. 153. 


* 5 
„ — > * 
* - _— * , m 2 —_ — 
4 Y - * . ww — * — . 
1 „ _— = 3 4 2 22 — Os r 
— + * „ 8 2 — 3 2 * * — * 3 — — == Py — ow OX « * 
— . — bet 


* 
n 


r 


7 4 . 
” — : © 8 2 * a * — 1 > * — TR 3” $ . — hn 
** 81 0 ed 4 « k on , 2 2 by 1 13 
A — es: —— N n n > 


=" {a ces 


0 , , Sa 
E ö a : 77 5 : 6 * , 
* a 4 a N 5 — ; IN — I 8 Pu F 
S — ͤ  —_ —— — r EEE = 2s 9 9 
. « * . ; \ : 2 4 


* r orgy. 2 Oey n 3 * . — 1 TE 5 r r Ds 
a * E > _ CY " 4 3 —— _ _ Tn * — — "MG 5 


2 


"a + 


7 A GLAS fk 2m He. 


— 


JS; 


A > a teeth tte 
„ — 


s i p * 8 1 
a 6 . 
p ; | R bo. z f * * 
39 ba 4 We 1 hk k 8 
— : 1 
* by 5 * , , : 
* N = 
? 4 ' . 


LicxBanzow again Magon and ther 


2 Term Rep. 63. 


In an 150 of trover a bis; of: corn; 


, Plea the general iſſue, the plaintiffs at the trial 
before Buller, J. at the Guildball Sittings, gave 
in evidence that Turing and Son, merchants at 
MMdaleburgh, in the province of Zealand, on the 
22d of Fuly, 1786, ſhipped the goods in queſtion 
on boaid The Endeavour for Liver pool, by the 
order and directions and on the account of Free- 
man of Rotterdam. That Helmes as maſter of the 
ſhip figned four ſeveral bills of lad ing for the 


goods, in the uſual form unto order or to aſſigns; 


two of which were endorſed by Turing and Son, 
in blank, and ſent on the 22d of Juh, 1786, by 
them to Wines, together with an invoice of the 


goods, who afterwards received them. Another 


of the bills of lading was retained by Turing and 
Sion, and the remaining one was kept by Holmes. 
On the 25th of July, 1786, Turing and Son, drew 

; four bills of exchange u pon Freeman, amounting 
in the whole to 47 l. in reſpe& of the price of the 
goods, which were afterwards accepted by Free- 
man. On the 25th of Fuly, 1786, Freeman ſent 
to the plaintiffs 10 two bills of lading, together 


with the invoice which he had received from 
Turing and Son, in the ſame ſtate in which he 


received them, in order that the goods might 
be taken poſſeſſion of and ſold by them on Free- 


man's account: and on the ſame day Freeman 


drew three ſets of bills of exchange, to the 
amount of 520 J. on the plaintiffs who accepted 
them, and have ſince duly paid them. The plain- 
3 tifts v were creditors of Freman, to the amount of 


. 


b TTY 


n W is of Ai, 1786, aid Bere 
the oe of exchange drawn by Turing and Son, 
on Freeman became due, Freeman became a bank- 


rupt, thoſe bills were regularly proteſted, and Tur- 


ing and Son, have fince been obliged as drawers 


to take them up and pay them. The price of the 


goods ſo ſhipped by Turing and Son is-wholly ua- 
paid ; Turing and Son hearing of Freeman's bank- 


ruptcy, on the 21ſt of Augu/?, 1786, endorſed the 


bill of lading ſo retained by them to the defen- 


dants, and tranſmitted it to them with an invoice 


of the goods, authoriſing them to obtain poſſeſ- 
ſion of the goods on account of and for the 4 and 


benefit of Turing and Son, which the defendant 


received on the 28th Auguſt, 1786. On the ar- 


rival of the veſſe] with the goods at Liverpool, on 


the 28th of Auguſt, 1786, the defendants applied 
to Holmes for the goods, producing the bill of 
lading, who thereupon delivered then, and the 


defendants took poſſeſſion of them for and on, ac- 


count of and to and for the uſe and benefit of 
Turing and Son, The defendants ſold the goods 
on the account of Turing and Son, the proceeds 
whereof amounted to 557/. Before the bringing 
of this action, the plaintiffs demanded the goods 
of the defendants, and tendered to them the freight EY 
and charges, but neither the plaintiffs or Freeman, 
have paid or offered to pay the defendants for the 
goods. To this evidence the defendants demur- 


red and the plaintiff joined in demurrer. 


Afpbharft, J.—As this was a mere mercantile 0 
queſtion of very great importance to the public, 
and had never received a ſolemn deciſion in a court 


of Jaw, we were for that reaſorr deſirous of having 


the matter argued a fecond time, rather than on 


account of any great doubts which we entertain= 


ed on the firſt argument; we may lay it down as a 
broad general principle, that wherever one of two 


innocent 6 mult Tuner bs the acts of a third, 
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. _ - © the loſs muſt ſuſtain it. If that be ſo, it will bez 
WJ ! borne leading clue to the deciſion of the pre. 
A 88 1 ſent caſe. It has. been argued, that it would be 
Very hard on a conſignor, Who had received ng 
_— cConſideration for his goods, if he {hould be obliged 
= do deliser them up in caſe of the inſolvency of the 
2 © ©. Conflignee, and come in as a creditor under his 
. commiſſion for What he can get. That is cer. 
RD tainly true, but it is a hardſhip which he brings 
JJ © ve TL wben a man ſells gods, he fell; 
t CC credit of the buyer: if be delivered 
T the goods the property is altered, and he cannot 
. recover them back again, thaugh the vendee im-. 
r mediately became a bankrupt, But where the de. 
lueery is to be at a diſtant place, as between the 
vendor and the vendee, the contract is ambulator 
till delivery, and therefore in caſe. of the inſolvenc 
of the vendee in the mean time, the vendor may 
ſtop the goods in tranſitu. But as between the 
vendor and third perſons the delivery af a, bill cf 
e is a delivery of the. goods themſelves, if not 

it would enable the conſignee to make the bill of 

a  lading'? an inftrument of fraud. The ailignee of: 

_ bill of lading truſts to the endorſement, the inſtry- 
ment is in its nature transferable; in this reſpe&, 
therefore. this is ſimilar to the caſe of a bill of ex- 
change. If ihe conſignor had intended to reſtrain 
the negotiability of it, he ſhould have confined the 
delivery of the goods to the vendee only, but he 
has made it an endorſzble inſtcument. So it is 
like a bill of exchange, in which caſe, as between 
the drawer and the payee, the conſideration 
may de gone into, yet it cannot between the 
drawer and, an endorſee, and the . reaſon is, 
becauſe it would be enabling either of the original 
parties to aflift in a fraud, This rule is founded 
purely on. principles flaw, and not on the cuſtom 

. of merchants ; the cuſtom of merchants only eſta· 
_ bliſhes, that ſuch an inſtrument _y be endoricd i 


but 
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but che effect of that ndr feen 1 queſtion of 
lay which is, that as between the original parties, 
' the confideration may be inquired” into, though 
when third perſon+ are concerned it cannot. This 
is alſo the cafe with reſpect to a bill of Jading, 
though the bill” of Jading in this caſe was at firſt 
endorſed in blank, .it is erde the fame, as if 
it bad been originally endorſed to this perſon, for 
When it was filled up with his name, it was the 
ſame as if made to him only. Then what was 
ſaid by Lord Mansfield, in the caſe of Wright and 
Campbell, goes the full length of this a0Afine; ; 
the goods be bond fide ſold by the factor at ſea, (as 
they may be where no other delivery can be given) 
it will be good notwithſtanding the ſtatute 21 Fac. 


1. c. 19. and the vendee ſhall hold them by virtue of 


the bill of ſale, though no actual poſſeſſion is de- 
livered, and the owner can never difpute with the. 
veadee,” becauſe the goods were ſold bond fide, and 
by the owner's 6wn authority, Now in this caſe 
the goods were transferred by the authoriry of the 
vendor, becauſe the vendee had a power to transfer 
them, and being ſold by his authority the property 


is altered, and I am of opinion, that this right of . 


the aſſignee, could not be diveſted by ary ſubſe- 
quent circumſtances,  _- SE 
Buller, J.—This cauſe has been very full ela- YI 
borately, and very ably argued, both now id the 
laſt term, and though the former arguments on the 
part of the defendant, did not convince my mind, 


yet they ſtaggered me fo much, that I wiſhed to | | 


hear a ſecond argument. Before I conſider the ef- 
fect of the ſeveral authorities which have been 


cited, T will take notice of one circumftance, which | 


is peculiar to it, not for the purpoſe of found- 
ing my judgment upon it, but becauſe I would 


not have it ſuppoſed, in any future caſe, that it 


paſſed unnoticed ; or that it may not hereafter have 


any effect, which it ought to habe. In this caſe, 3 


it is ted that there were four bills of es 3 
„ | appears | 
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appears by the books treating on Ms ſubjed, that 

| according to the common courſe of merchants 
there are only three, one of which. is delivered to 
the captain of the veſſel, another is tranſmitted to 
the conſignee, and the third is retained by the 

p conſignor himſelf as a teſtimony againſt the cap- 
_ tain in caſe of any looſe dealing. Now if it be 
—_— | at preſent the eſtabliſhed courſe, | among met- 
bh |  * . Chants, to have ouly three bills of lading, the cit- 
cumſtance of there being a fourth in this caſe, 
might, if the caſe had not been taken out of the 
hands of the jury by the demurrer, have been pro- 
per for their conſideration. I am aware that that cir- 
cumſtance appears in the bill on which it is written, 
the maſter hath affirmed to four bills of lading all of 
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the practice, either of perſons in trade, or in the pro- 
feſſion, to examine very minutely the words of an in- 
ſtrument which is partly printed and partly written; 
if we only look at the ſubſtance of {uch an inſtru- 
ment, this may be the means of enabling the conſig- 
nee to commit a fraud on an innocent perſon, Then 
how ſtood the conſignee in this caſe? he had two 
of the bills of lading, and the captain muſt have 
a third, ſo that the aſſignee could not imagine that 
the conſignor had it in his power to order a de- 

| livery to any other perſon. But I mean to lay 
this circumſtance entirely out of my conſideration 
in the preſent caſe, which I think turns wholly 
on the general queſtion, and I make the queſtion 
even more general than was made at the. bar, 
namely, Whether a bill of lading is by law a 
transfer of the property? This queſtion has been 

| argued upon authorities; and before I take notice 
of any particular objeQions which have been 
made, I will confider thoſe authorities. The prin- 

| Cipal one relied on by the defendants, is that of 
Knee and Preſcot; now, fitting in a court of Jaw, 
1 mm" Wink it N IGGIEAE. | to . that that 
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this tenor and date. But we all know that it is not 
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was 2 determination in a- court of equity, and 


founded on equitable principles. The leadin 
maxim in that court is, that he who ſeeks equit 


muſt firſt do equity. I am not diſpoſed. to find 
fault with that determination as a caſe in equity.; 
but it is not ſufficient to decide ſuch a queſtion as 
that now before us. Lord Hardwicke has, .with 
his uſual caution, enumerated every circumſtance 
which exiſted in the caſe, and indeed he has been 


ſo particular, that if the printed note of it be ac= 


curate, which I doubt, it is not an authority for 
any caſe which is not preciſely ſimilar to it; the 
only point of law in that cafe is upon the forms 

of the bills of lading; and Lord Hardwicke thought 
there was a diſtinction between bills of lading 
\ endorſed in blank, and thoſe endorſed to particular 
perſons: but it was properly admitted at the bar 
that that diſtinction cannot now be ſupported, 


Thus the matter ftood till within theſe thirty 


years; ſince that time the commercial law of this | 
country has taken a very different turn from what 
it did before. We find in Snze and Preſcot, that 


Lord Hardwicke himſelf was proceeding with great 


caution, not eſtabliſhing any general principle; but 
decreeing on all the circumſtances of the caſe put 
together. Before that period we find that in 


courts of law all the evidence in mercantile caſes 
was thrown together ; they were left generally 
to a jury, and they produced no eſtabliſhed prin- 
ciple. From that time we all know the great 


ſoned upon, enlarged, and explained, till we have 
been loſt in admiration at the ſtrength and ftretch 


12 


ſtudy has been to find ſome certain general prinn 
ciple, which ſhall be known to all mankind, not 
only to rule the particular caſe then under conft= 
deration, but to ſerve as a guide for the future, 
Moſt of us have heard theſe principles ſtated, rea- 


of the human underſtanding, and I ſhould be very 
ſorry to find myſelf under a neceſſity of differing 
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| from any eaſe on this- ſubject, which has been de- 


cided by Lord Mansfield, who may be truly ſaid 
to be the founder of the commercial law of this 
country. I hope to ſhew, before I have finiſhed 


my judgment, that there has been no incon- 


gllegey in any of his determinations; but if there 


had, if I could not reconcile an opinion which he 
had delivered at ui. privs with his judgment in 
this court, I ſhould not heſitate to adopt the latter 
in preference to the former; and it is but juſt to 
ſay, that no Judge ever ſat here more ready than 


he was to correct an opinion ſuddenly given at 


- niſiprius. Firſt, as tothe caſe of Wright and Campbell, 
that was a very folemn opinion delivered in this 
court. In my opinion that is one of the beſt caſes 

| that we have in the law on mercantile ſubjects. 

There are four points in that caſe which Lord 
Mansfield has ſtated ſo extreme]: clear, that they 
Cannot be miſtaken. The firſt is, what is the 

caſe as between the owner of the goods and the 

factor; the ſecond, as between the conſignor and 
the afignee of the factor with notice; thirdly 
as between the ſame parties without notice; and 

9 fourthly, as to the nature of a bil] of ſale of goods 

at ſea in general. It is to be recollected that the 

c aſe of Wright and Campbell was decided by the 

judge at niſi prius, upon the ground that the bill 
of lading transferred the whole property at law, 
and when it came before this court on a motion 
for a new trial, Lord Mansfield confirmed that 
opinion; but a new trial was granted on a ſuſ- 


picion of fraud : therefore it is fair to infer that 


jf there had been no fraud, the delivery of the 
bill of lading would have been final. If there be 
fraud, it is the ſame as if the queſtion were tried 


between the conſignor and the original confignees; 


| according to a note of Vrigbt and Campbell, 
which I took in court, Lord Mansfield ſaid, that 
5 kace the ouſe. i in Laid — it had 2 been 


held 
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held that the deliverin ag of a bill of lading trans- 


ferted the property at 
to that rule ariſes from equitable conſiderations 


which is too Nooſe to be depended upon; but 
there is a circumſtance in that caſe, which might 


plaintiff had not only the bills of lading and the 


J which the real tranſaction muſt have appeared; 

y and if it appeared to him that Selvetti had not 

e been paid for the goods, that might have been a 

e ground for the determination. The cafe of Hunter 

d and Beal does not come up to the point now in 

1 diſpute, it only determines what is admitted, that, 
d as between the vendor and vendee, the property is 
is not altered till delivery of the goods, With re- 
e ſpect to the caſe of Stokes and La Riviere, perhaps 5 
je there may be ſome doubt about the facts of it; 
I however, it was determined upon a different 
v, ground; for the goods were in the hands of an 
n {WW agent for both parties; that caſe therefore does 
at not impeach the doctrine laid down in Wright 


. and Campbell. It has been argued at the bar, that 


at it is impoſſible for the holder of a bill of lading 


if ſo, every exception 


which have been) adopted in courts of law. The next 
"caſe is that of Savignac and Cuff, the note of 


afford ample ground for the decifion, for I can- 
not ſuppoſe that Lord Mansfield had forgotten the 
doctrine which he laid down in this court in 
Wright aud Campbell, There he obſerved. very 
minutely on what did not appear at the trial, that 
no letters were produced, and that no price was 
fixed for the goods; but in Savignac and Cuff the 


invoice, but he had alſo the letters of advice from 


3 
. 


2 


be to bring an action on it, againſt the confignor; 
be perhaps that argument is well founded; no ſpecial _ 
ed action on the bill of lading has ever been brought, 
s; W for if the bill of lading transfer the property, an 
ll, action of trover againſt the captain for non-de- 

vat 5 livery, or againſt any other perſon who ſeizes the 7 | 

en N is the proper form of action. I an action by 
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is brought by a vendor againſt a vendee, between 

whom a bill of lading has paſſed, the proper 

action is for goods ſold and delivered. Then it 
33 has been ſaid that no caſe has yet decided that a 
= 75 | bill of ladiog does transfer the property; but in 
1 aanſwer to that, it is to be obſerved, that all the 
caſes upon the ſubject, Evans v. Martlett, Wrigit 

v. Campbell, and Caldwell v. Ball, and the uni- 

verſal underſtanding of mankind, preclude that 
_ queſtion, | 

Ĩ be caſes between the confenar and conſignee 

1 have been founded on principles of equity, and 
| have followed up the principle of Snee and Preſcot; 

for if a man has bought goods, and bas not paid 

for them, and cannot pay for them, it is not 

equitable that he ſhould prevent the conſignor 

from getting his goods back again, if he can do 

it before they are in fact delivered. There i is no 

weigbt in the argument of hardſhip on the 

5 vendor; at any rate that is a bad argument in a 

court of law; but in fact there is no hardſhip on 

Fs bim, becauſe he has parted with the legal title 
to the conſignee. An argument was ufed with 
reſpect to the difficulty of determining at what 
time a bill of lading ſball be ſaid to transfer the 
property, eſpecially in a caſe where the goods 
| were never ſent out of the merchant's warehouſe 
at all; the anſwer is, that under thoſe cir- 
: cumſtances a bill of lading could not poſſibly 
exiſt, if the tranſaction were a fair one; for 

a bill of lading is an acknowledgment by the 

7 captain of having received the goods on board 
his ſhip; ; therefore it would be a fraud in the 

| capiain to ſign ſuch a bill of lading, if he 
had not received goods on board, and the conſignee 
would be entitled to his Aktas againſt the cap- 
tain for the fraud. As the plaintiff in this 
ceaſe has paid a valuable conſideration. for the 
i Fe 0d, and there is no 8 for bh 
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fraud or notice to him, 1 am of opinion that 


he is entitled to the judgment of the court, 


Groſe, J. — After this caſe has been ſo ie 
borately ſpoken to by my brethren, it is not ne- 


ceſſary for me to enter fully into the queſtion, as 


I am of the ſame opinion with them. But 1 
think that the importance of the ſubject requires ; 


me to ſtate the general grounds of my opinion. I 


conceive this to be a mere queſtion of law, whe- 
ther as between the vendor and the aſſignee of the 


vendee, the bill of lading transfers the property ? 


I think that it does. With reſpe& to the queſtion, 


as between the original conſignor and conſignee, 


it is now the clear, known and eſtabliſhed law, 
that the conſignor may ſeize the goods in tranſitu, 
if the conſignee become inſolvent before the deli- 
very of them. But that was not always the law; © 
the firft caſe of that ſort was that of Wiſeman, and 
Vandeput in Chancery, when on the firſt hear- 
ing, the Chaneellor ordered an action of trover to 
be brought, to try whether the conſignment veſted 
the property, in the conſignees, and it was then 
determined in a court of law that it did, but the 2 
court of equity thought it right to interpoſe and give 
relief, and ſince that time it has always been conſi- 
dered, as between the original parties, that the con- 
fignor may ſeize the goods, before they are actually 
delivered to the conſignee, in caſe of the infol- 
vency of the conſignee. But this is a queſtion be- 
tween the conſignor and the aſſignee of the con- 
ſignee who does not ſtand in the ſame ſituation 


as the original parties. A bill of lading carries eredit 


with it: the conſignor by his endorſement, gives 

credit to the bill of lading, and on the faith of that 
money is advanced. The firſt cafe that I find, where 

an attempt was made to introduce the ſame law, 
between the conſignor and the indorſee of the con- 
ſignee, is that of Snee and Preſcot, but as my 
brother Buller has already made ſo many obſer- 
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vations on that caſe, it would ba be repetition i in 


me to go over-them again, as I entirely agree with 


hi in them in all, as well as in thoſe which he 


made on the other: caſes, . Therefore I am of 


opinion, that there ſhould be I for he 
| PRO 


$0L0mons We; visir. 


2 Term Rep. 674. : 


hang for 18: « nies of lead, tried before Bulle 


| Juſtice, and a verdict for the plaintiff for 1006 /, 
ſubject to the inen of this court on the fol- 
lowing caſe, 


Edward Hague bought the 785 pig of. lead of 


| the defendants in Liverpool on the 21ſt of March 
1787, and ordered them to be ſhipped to Rouen in 
France. The lead was of the value of 10001. 
ok, The ſaid lead was e ſhipped on the 10th 
of March 1787, by the defendant, at Chefter on 
board the Fane, and = bill of lading was endorſed 
by the defendants in blank, and ſent to Edward 
- Hague. The plaintiff on the 16th of March 1787 


gave Hague his acceptances for 700 J. as ſtated in 


the following note, upon which Hague delivered 
the bill of leding to the plaintiffs. Londen the 
I bth of March 3789. © Whereas Jonas Solomons 
| © has this day accepted for us the ſum of 700 |, 


« at two months, on account of a cargo of lead 


„ ſent to Rowen, we hereby promiſe in caſe 

ei the ſaid lead is not remitted for, by the time 
© theſe bills fall due, they ſhall be renewed for 
two months longer, Charles and Edward Hague,” 
The acceptances were paid by the plaintiff when 
due, to the endorſees of theſe acceptances, On 
. the 21ſt of March 1787, the following agree- 
went Was e. between laura Huw (who 
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traded Gs the firm of Charles and Edward 


« jt is this day agreed between Edward Hague, 
& Kc. trading under the firm of Charles and Ed- 
e ward. Hague, f the ove part and Jenas Solomons 


<< of the other part, as follows. T hat the ſaid Janat 
4% Solomons ſhould pay for, and ſend in his name to 


«© Meſſrs. Robert Garvey and Co, merchants at 


% Rouen, a cargo conſiſting of 785 pigs of lead, 
« to be ſhipped at Chefler, on board the Jane, 
„ bound to Rouen, to be fold by Meſſrs. Garvey 

„% and Co. at the beſt price and prices that can be 

de obtained for the ſame, and the nett proceeds to 

& be remitted to the ſaid Jonas Solomons. And 
cc it is hereby agreed between the ſaid parties that 
<« the profit and loſs ariſing from the ſaid cargo of 
“e Jead ſhal) be equally divided between the ſaid 

% Edward Hague and Jonas Solomons. And the 

« ſaid Edward doth hereby promiſe and agree to 


ee and with the ſaid Jonas Solomons, that in caſe 


« the ſaid cargo of lead is (old at Rouen by the ſaid 

8 Robert Garvey and Co. upon credit, that then, 
es and in ſuch caſe, the ſaid Robert Garvey, and 
&« Ce. ſhall ſtand del credere for the purchaſers, 
and that he the ſaid Edward Hague ſhall and 
“will ſtand guarantee to the ſaid Jonas Solomons 
“for the ſolidity of the ſaid houſe of trade of Robert 
Garvey and Co. for the due payment by them, of 


* the proceeds of the faid cargo of lead. And 


„ laſtly it is agreed that the ſaid cargo of lead 5 


6, ſhall be inſured by the ſaid Edward Hague, or 


« by the (aid Jonas Solomons, to the amount of 
„ol. and that the policy of inſurance ſhall _ 
© be and remain in the hands and poſſeſſion of 
the ſaid Jonas Solomons for him to recover and 
« receive ſuch loſs and loſſes as may ariſe upon 
© the ſaid cargo of lead, and ſhould be recover» 
* able from the underwriters of ſuch policy and 
« "Ir" he the ſaid "_ Selamons ſhall and will 
1855 « account 


Hague) and the plaintiffs, * Be it known that 
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« zecount” with the ſaid Edward Hogue fob the 
„ monies'ſo recovered upon the policy in caſe of 
<< the loſs aforeſaid.” The veſſel failed with the 
lead for Rouen in March 1787, but was forced 
dack by ſtreſs of weather to Cheſſer, and Edward 
Hague having become a bankrupt, and the defen- 
dant not having been paid the price of the ſaid 
goods, the defendant on that account on or about 
the 5th of April ſtopped the ſaid goods while they 
were on board the ſhip in England, and took 
them away, The goods were never paid for by 
Hague, or any other perſon. On the 25th of 
May, Jonas Solomons demanded the 785 pigs of 
lead of the defendants, who | refuſed to deliver 
5 them, and converted them to their own uſe. 
Lord Kenyon, Ch. J.— This appears to be a harſh 
: teen againſt theſe defendants, who it is con- 
feſſed have not received the value of the goods i in 
que ſtion. The firſt cafe on this ſubjeQ is that 
of Snee and Preſcot, before Lord Hardwithe, who 
Was of opinion, that where a merchant has fold 
goods which have not in fact been delivered nor 
paid for, he may while they are in tranſitu, obtain 
the poſſeſſion of them again by any means ſhort of 
abſolute violence. But the caſe of Lictbarrom and 
Maſon, has in my mind, very properly narrowed 


the extent of that 40 Arine that caſe was decided 


on principles of policy and common honeſty, It 


- was there ſaid, that if the goods come into the 


| hands of a third perſon for à valuable conſidera- 
tion bong fide, and without notice, he ſhall not be 
prejudiced becauſe the conſignor was ſo incautious 
as io truſt the goods out of his poſſeſſion without 
payment. But this caſe is widely different from 
that of Lrickbarrow and Mafon, and is virtually the 


_ Caſe of Snce and Preſet, It was ingeniouſly put 
dy the plaintiff's counſel, that there was an in- 
terval of five days, in hich" the plaintiff in this 
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5 cauſe muſt be connered+ as the purchaſer of: thoſe 
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aods for a valuable conſideration, without notice 
under a title, which was indefeazable. If the fact 
were ſo, to be ſure the conſequences which he 


ſtated would neceſfarily have followed; but du- 


ring that interval the plaintiff was not in ſuch a 
ſituation, he had not then paid for the goods, and 
then he ſtood in the ſituation of the holder of a 
bill of lading without having paid for the goods; 
when, according to the opinion of Lord Hard- Wy 
wicke, in the caſe of Snee and Preſcet, he had no 


right to them as againſt the original conſignor. 


Oa this ground, therefore, I am of opinion, that 


the caſe of Lickbarrow and Maſen is not ſhaken 


by this determination; but on the very ground 
on which that caſe was decided, I think that the 
defendants in this n Ans a right to detain theſe 


goods. 


Apburſt, J. Although! in general the conſignor 7 
of goods is entitled to ſtop them in tranſſtu, in caſe | 
of the inſolvency of the conſignee, if he has not 
been paid for them, yet that rule does not hold in 
caſe of an aſſignment of the bill of lading to a 
third perſon for a valuable conſideration, without 
notice; becauſe the poſſeſſion of the bill of lading 
by the conſignee, makes him the viſible owner of 
the goods, and would enable him to commit a 
raud on a third perſon ; ſuch was the caſe of Lick= 
arrow and Maſon.” But it ſeems to me, that 
here are particular circumſtances in this caſe 
hich diſtioguiſh it from that, becauſe it appears 
upon the contract made on the 21ſt of March, 
that the plaintiff made himſelf a complete partner 
with Hague quoad this tranſaction. Aud he not 
only made himſelf a partner, but by the terms of 
the contract, he made himſelf the paymaſter; 
therefore he put himſelf in the place of the origi inal ys 
conſignee, and muſt take the bill of lading ſubject 
to the ſame rights. That being the caſe, it fol- 
lows as a — . that the defen- 
dapts 


. A had a right to ſtop the goods in tranſi bu. And 
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it would be a very hard caſe if he had. not thy ; 
power, for the plaintiff has not in fact been de. 

_ ceived, ſince though Hague acted ag; the viſib iff ; 
owner, yet it appears on the antes went that he : 
had not paid for them. > 
Buller, J.—It has been veiformly, laid un! u / 

| this court, as far back as we can remember, tha Wl , 
good faith is the baſis of all mercantile tranl. 8 

_ ations + and therefore it is material in queſtions t 

of this kind to conſider whether the purchaſer ha 1 
aàcted fairly and honeſtly, or with a deſign to de. 1 
ceive and defraud. The firft caſe on this ſubjec 1 
is Sner and Preſtot, and that has never been im- f 
peached in the ſmalleſt degree. But on the con- , 

_ trary, it has always been mentioned by the count t 
with approbation. But ſtill it is to be remem. Ml 4 
bered, that that caſe only relates to a tranſaction 7 

| lntmes. the buyer and ſeller of the goods, and in n 
the caſe of Lickbarrow and Maſon, it never wa . 

| the intention of the court to uſe a ſingle en- 3 
preſſion that could impeach that authority. I'M . 
the tranſaction be between the buyer and ſeller of d 
he goods, and the former has not paid for them, r 
the latter has a right to ſtop them ix tranjitu, in 6 
ceeaſe of the inſolvency of the other. The caſe a «, 
Snes and Preſeot went no further than that; but in t 
 Lichbarrow and Maſon, and ſome other caſes, the 0) 
court has been obliged to conſider whether in con - d. 
ſcience that rule ought to be extended to other 

xy parties, and they have held that it ought not, be-. . 
cauſe it would put it in the power of the conſigno Ml q, 
to ce the conſignees to cheat an innocent third 

. He who contracts on the faith and cre- «1 

5 dit I the bill of lading ſhall not be diveſted of e 
dis right, But ſtill the criterion is, does the pur- Wl m 
| chaſer take it fairly and honeſtly ?. On that prin- fe 
© Eiple the caſe of Mrigbt and Campbell turneg; there Ml e 
Wo the court * there was eee of evi m 


Lence 


4 1 
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dence to be left to a jury, to ſhew that the party 
t who took the bill of lading had full notice that 
0 the goods had not been paid for. That circum- 
ſtance had flipped the attention of the learned 
Judge who firſt tried the cauſe, but on a motion for 
a new trial, the court thought that they ſaw rea- 
ſon to ſuſpect fraud between the factor and the 
third perſon to cheat the real owner of the goods. 


another ground which would ptevent the plain- 


bury, where it was held that if one partner be- 


defendants. © - 


which have held that the conſignor of goods may 


Groſe, J.— It never was my intention in "tis 
caſe of Lickharrow and Maſon to throw the leaſt 
doubt on that of Sace and Preſcot, and other caſes 


So in this caſe, if the plaintiff knew at the time 
that Hogue had never paid for the goods, it was 
an agreement between thoſe two to obtain poſ= 
ſeſion of the goods without paying for them. And 
the fact of the plaintiff 's knowledge appears on the 
face of the agreement itſelf, But there is ſtill 


tiff's recovering in this action, for there is no 

doubt but that under this agreement the plaintiff and 
Hague were partners, and then the plaintiff could 
not recover in this form of action. That is like 
a caſe I argued many years ago, of Fix and Han- 


obtain the poſſeſſion of them before they reach the 
conſignee, who becomes infolvent before pay- | 
ment. But in Lickbarrow and Maſon, a third per- 
ſon intervened, There a fair and bong fide pu- 
chaſer of the goods under a bill of lading differed 
that cafe from the e others, which were only be- Th 
1 2 tween fi 


came a bankrupt, and the other partner afterwards 
diſpoſed of the goods and he then became a bank- 
rupt, the affignees of both under a joint commiſ= 
fion, could not bring trover againſt the vendee of 
ſuch partnerſhip's effects. Now that applies to 
the prefent cafe. And on both grounds, I am of 
opinion, that the e muſt de "Gelivenes 1 to o the 
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tween the original parties, The only ** on 


which this caſe can be ſupported is, by likening 
it to Lickbarrow and Maſon: but I think it is to- 


tally unlike. I agree with the counſel for the 


defendants, in conſidering the money paid by the 
plaintiff to Hague, as in reality a loan to permit 


the plaintiff to enter into partnerſhip with him, 
If fo, the plaintiff muſt ſtand in the ſituation of 


Hague, who knew the whole tranſaCtion, and 


that the goods were not paid for, and that he 


actually agreed to pay for them; ſo that he 
ſtands preciſely in the ſame ſituation as the origi- 
nal purchaſer of the goods, I agree alſo with 
my brother Buller, on the laſt point, the plain 
Intention of that agreement was that the plaintiff 


and Hague ſhould become partners in the goods, 


and then one partner could not recover thoſe 


goods which the other your not. Poſtea to the 


defendants. 5 


* 


| Er Parte Bun. 
Mich 1734. 7 Vin. Air. 74 


N an 1 875% had been 8 3 one 


3 who afterwards became bankrupt, and the aflignees 
| petitioned to have the papers delivered up, and 
that the attorney might come in for his demands 


pari paſſu with the other creditors, the Lord Chan- 
cellor ſaid the attorney had a lien upon the papers 


in the ſame manner againſt the aſſignees as againſt 
the bankrupt; and though it doth not ariſe by 
any expreſs contract or agreement, yet it is as 
effectual, being an implied contract by law. But 
be ſaid, that papers received after tho reef 
5 could not be rand. 


ran 
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Er Parte Axvarws. 6 8 


ö EY; June 1764. 
, ” Tolfre a linea draper was in | Cater lag 
t WW jadebted to 4ndrews a callico printer in * 
10 3. for printing and other work done by him 
t to divers parcels of cotton and linen for Tol- 
0 frey, and alſo for money paid and advanced to 
8 the collectors for the duty for part of the linens; 
X and previous to the month of October 1763, 
4 Tolfrey delivered to Andrews cottons to be print- | 
h ed, which were accordingly done, and the expence 
7 of printing formed part of the debt of 491/7. 10s. 
nich ſum by certain payments and allowances, 
* BW was reduced to 312 J. 23. 9 d. In November 1763, 
ic a commiffion iffued againſt Tolfrey. At the time 
ae be became bankrupt, he was indebted to Andrews 
in 3124.25. 94. for and upon account of print- 
| ing cottons and linens. Andrews had linens then. 
io his hands which belonged to the bankrupt and 
were delivered by him to Andrews to be printed, 
of the value of 10) J. 145. 3d. Andrews had prov- 
ed a debt under the commiſlion, to the amount of 
2041. 8s. 64. being the amount of his debt, af. 
4. ter deduQting the 107 J. 145: 3d. the computed 


by Andrews the expences, which aroſe to him for 


„ Er rn af 1% 


- * > 0 
7 


1 value of the linens in his hands. Andreas 
1 applied to the aſſignees to redeem the linens ang 
ids CL 

pay him the ſum of 107/. 145. 34. which they 
declined, inſiſting on their parts that the lineas 
| ought to be delivered to them, upon paying 


printing thoſe particular cottons : Andrews n! 
the contrary contended, that he had a lien upon the 
linens in his poſſeſſion, not only for the work 
done to them in particular, but alſo for former 
work done for the bankrupt of the like nature. 
my therefore W to de at lderey ie to fll-rhe 

re ry linens 1 0 


wif ne 


” 2 D. 8 py 


n _- b b l 


—_ 8 1inens for the beſt price that calls bs got for the 
r fame, and that he might pay himſelf out of the 
—_ | * produce thereof, the ſum of 107 l. 145. 3d. Pays 
—_ ing the overplus, if any, to the aſſignees ; 3. but in 
9 855 | iſe the produce of the goods ſhould not be ſuffici. 
. eent to pay him the whole of his debt, then that 
he might be admitted a further credicor' on the 
baskrupt's eſtate for the deficiency. Lord North. 
Inu gton, after hearing counſel, ordered that Andrew; 
ſhould retain the value of the goods in his hands 
MM in part ſatisfaction of his debt, and that he 
ſhould be at liberty to prove the En under _ 

Nee $ Fn.” Ty 


1 5 „ Ton v. . Couxcnr. Hl 
ED 1 Torm Rep, 257. 


"Os the 905 day of Fuly 178 5, Nelſon the banks 
— rupt committed a ſecret act of bankruptey. 
On the 2jth of Fuly, he was ſurrendered in 
| biſcharge of bail, to the cuſtody of the marſhal 
. the King's bench. is 
On the 2d of Auguſt, a a commiſton of bak 
| Tuptey iflued againſt him. 
—_ On the 5th and 6th of: the fie th of 
= . 7X „ | dupe, the bankrupt having a family of fix chil- 
ny „„ dren, applied to the defendant who was his ſifter- 
in-law, to take out of his houſe, as much plate 
as would raiſe 20 l. for the maintenance of him- 
ſelf and family. * 

She © borrowed 207. upon . plate; - for the 
. of the bankrupt and his family, all of 
which ſhe expended in the maintenance of the 
bankrupt and his family for the ſpace of fifty- five 
Ws beſides advancing 141. more * her ow! 
e for that Ok Ares 19 855 . ri 
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he defendant new o the commiſſion o bank - l 
587 x by 5 
ruptey having iſſued, when the plate was taken 1 
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from the bankrupt's bouſe. 


whether the aſſignees were entitled to recover, 


| this court cannot aſſiſt the defendant. 


he in ne the n of A. to maintain B. 


& a 


CHAP. xv. 


E parle . 
22d Juh 1783. 


ke 
| in 
[hal 
ab. 
0 
hil- 
ter- 
late | wo 7 65 V 
XT 
the KIT & v. BvB. 

1 of 1 Term OG: 463. . 


the 


ach with the Joint creditors. . 


. — 


Upon a queſtion for the opiniba of the court, . f 


Lord Mansfield ſaid, This was a very cruel 
; caſe, but if the aflgnees inſiſt upon their elaim, 95 


Buller, J. —Suppoſing the bankrupt ought to 
FE de maintained out of his effects, during his ex- 
he MI, 2mination ; yet the defendant cannot be juſtified 


Were there was 2 joint 3 againſt two ; 
partners, and a Teparate one againſt one of them; the 
petitioners as aſſignees under the ſeparate commif- 
ſion, petition to be admitted creditors under the joint 
commiſhon, for a ſum of money brought by their 
bankrupt into the partnerſhip beyond his ſhare, 
and as being therefore a creditor on the partnerſhip 
for that ſum, But refuſed, on the principle that he 
cannot be a creditor on the partnerſhip. in com- 5 


ve T ay etc” in error, having. eines Ti 
ov! 2 Wt againſt the plaintiff in the court 
50 of Common Pleas, the nen 5 
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ADDENDA 


writ of error which was duly ifues; Ada? and 
ferved. Afterwards the defendant in error be- 
came a bankrupt, and his aſſignees ſued out a 
"Mt Fecias quare executionem non, reciting the re- 
e below and the writ of error. M 
Buller, J. This ſcire fatias is wrong either 
way, _ Firſt, as a ire facias quare executionem non, 
| becauſe it appears from the recital that a writ of 
error is depending, and ſecondly as a ſcire facie; 
to compel an aſſignment of errors, it is likewiſe 
wrote, even ſuppoſing it did not take notice of 
the writ of error depending ; becauſe there has 
been a proceeding ſince the judgment, And the 
rule is that the aſſignees cannot make themſelves 
parties to the record in any intermediate ſtage of 
the proceeding, but it muſt be immediately after 
| Judgment, though an interlocutory judgment is 
ſufficient for that purpoſe. Here the aſſignees 
ſhoy!d have gone on with the writ of error in the 


| bankrupt's name till * | Therefore þ Op 
9 85 Ji GOA mul be 1 


sss v. Darren. a 


1 


1 unn Rep. 406. 


wy an \ ation f for vſury i in takibg m more > Bo * al 
5 „ on 500 l. from the 1oth of April to the wm 
of October 1786, tried at Gloucefter before Heath, J. 


to prove the uſurious contract, and taking, Light 
| foot the borrower of the money was called, Upon 


the voir dire it appeared that he had not repaid he 


money, that he was a bankrupt, and had not ob- 
- rained his certificate, that wy defendant was his 
aſſignee and had proved this debt under the com- 
miſſion, whereupon the bankrupt, (the witneſs) 
5 oiferes. 2 e to . EG of all intereſt, 


dividend, 


1 5 D K * „ * 


didend, profit, ſurplus, Ke. &c. which might '  - 
ariſe feln the diſcharge of this debt, of from 

the increaſe of the fund by the deduction of it, 
and alſo a general Teleaſe of all claims whatever 
to allowance and ſurplus. It was then objected by 


me defendand's counſel, firſt that a certificate muſt + 
„de obtained before the bankrupt could be a wits 

| neſs, or the releaſe operate to make him one, 
and ſecondly, that the proſpect of obtaining a 

© Wl certificate by increaſing his fund, was an 1 8 

6 which rendered the witneſs incompetent; 


which it was anſwered that if a certificate had 
been obtained, the releaſe would be unnecefſary,. 
and that the proſpect of obtaining a certificate was 
only an influence which went to his credit and 
not to his competence: but the learned Judge 
being of opinion that the releaſe was only appli- 
cable to a debt due to the bankrupt, which he 
might releaſe, or at leaſt his ſhare or advantage 
in or from it, rejected the witneſs giving the 
plaintiff's counſel leave to take the opinion of 
the court upon that point, the plaintiff Og 
been nonſuited. The court were of opinion that 
this objection rendered the witneſs incompetent, 
and that he could not be examined before he ob- 
tained his certificate, for notwithſtanding the de- 
endant had proved his debt under the commiſ- 
al aon which he may do for the very purpoſe of 
ch preventing a certificate, that was no objection to 
J. his bringing an action at law, and 8 the 5 
ot 2 2 oye the whole debt. . by 
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An "if: Lowe againſt the 3 for 


money had and received to the uſe of the plaintiff 


as aſſignees of Cox. 
The defendant pleaded the 1 Tow. and a 


' elde was found for the plaintiffs ſubject to the 
opinion of the court on the following caſe : 


That on the 24th of January 1778, Cox, Bll. 


8 ford and Fenn, agreed to purchaſe a row of pearls 


for an adventure in trade, and that Fenn ſhould 
advance the money. The agreement was, as fol- 
lowy.: : © London, 24th January 1778, J. Cor, 


Holford, and J. Fenn, purchaſed a row of 


i pearl of James L. Feung, - for 2050 l. including 
0 the commiſſion. The ſaid ſum was advanced 


„by FJ. Fenn, upon an agreement that profit and 


e loſs thereon ſhould be equally divided between 
them in thirds; in conſequence of which we 
e the underſigned. do hereby agree to pay two 
e thirds of the intereſt thereon, from the ſaid 
„24th of January 1778, till the ſaid row of 


5 3 are ſold. Signed by Halford, and Cox.“ 


In November 1778, Cox, became a bankrupt, 


after which the defendant ſent the row of pearls to 
| China, where it was ſold for 6000 J. and the neit 
produce thereon being: 50001. was remitted to the 
| defendant. 


Cox at the time of bis dankruptey;n was + inidebtel 


to the defendant in a much larger ſum than a third 
of the profits of this adventure. 


The defendant in this adtion had 1 — nen 


afſump/þ t, and given notice of ſet off, the queſtion 
| tor the conſideration of the court thew fore was, 
Whether he was entitled to ſet off the ſums owing 
| ty, him (rom the ane in bar of the action 
C TE ed „ e 


the 4th of March 17 56, with lawful intereſt, and 


A 5 D * * 5 . 5 e 


n by ihe bankrupt's e for u third. e 
of the profits ariſing from the (ale of the pearls, w 
It was argued by Davenport and Lee, at different 
times for the plaintiff, and by Baldwin and Wilſon, \ 3 
for the defendant, © 
For the plaintiff it was ified, that if theſe 
partners were part owners in a ſhip; and one of 
them beetme | bankrupt, the third ſhare of the ſhip 
veſts in the affignees, and afterwards when the 
ſhip is ſold the affignees muſt be paid a third, and 
if he was privately indebted to the other Partners V 
it could not be ſet off. ; 1 8 3þ . 
Suppoſe theſe pearls wag conſited of r 1 
equal value, had not the aſfignees a right to one | 
if they had been divided; then ſending mem 
abroad afterwards and changing Fea into Ty 15 e 
can make no difference. „ 5 


There is not aoy uſage which peculiarly ge- | 
cides this point. 


In Preſcots caſe, 1 Hit. 230. the petitioner was 
a creditor of the bankrupt for 100 J. and 101. and 
a debtor to him on bond for 340 J. payable on 


applies that he may ſet off his demand of 100 l. 
againſt the principal and intereſt due on the bond, 
and not be obliged to prove his debt under the 
commiſſion, and take a dividend upon it only. 
The Lord Chancellor ſaid, though this is not in 
ſtrictneſs a mutual debt yet it is a mutual credit, 
for the bankrupt gives credit to the party in 
conſideration of the bond though payable at a 1 
future day, and he gives the bankrupt credit for 1 
the debt upon fimple contract, and therefore EN. 
is a caſe within the equity of the J “. 
In the caſe ex parte Deeze 1 Ath. 228. it was 5 1 
determined that the purchaſer may retain goods 5 
till he is paid the price of packing, and if he has 
another debt due to him from the ſame perſon, 
the as ago not be taken vo him mY he has 
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' become a bankrupt. 


A D D E N. D * 
di the whole, notwithſtanding the debtor is 


None of the caſes that have been 3 


ruſe this. Cor at the time of his bapkruptcy was 
Indebted to the defendant in a much larger ſum, 
there was at that time no mutual credit at all, 
at the time he broke there was no mutual gebt 


no mutual credit, Fenn was the only creditor. 


It is ſtated that the nett produce was remitted 1 
5 the defendant without any conſent of Cox as far as 
is appears, and even without his knowledge. * 
There was no remittance till ſome years after 
the bankruptcy, ſo that the caſe excludes the poſ- 
ſibility of Cox or any perſon ſtanding in his place, 
5 having at that time any demand upon Fenn. 


The 5 G. 2. c. 30. /. 28. enaQs that where there 


bath been mutual credit given by the bankrupt 


or any other perſon, or mutual debts between the 


bankrupt and any other perſon at any time before 
ſuch perſon became bankrupt, one debt may be ſet 
gagainſt another, and what ſhall appear to be due 
on either ſide on balance of ſuch account, and on 
ſetting ſuch debts one againſt another, and no more 
: hall be claimed or paid on either fide reſpectively. 
Ihe accounts by this ſtatute muſt be before the 
bankruptcy. This is the effential Fjltzrence we 
' tween this caſe and thoſe decided. : 
Tien owed Cox nothing at the. time of the 
- bankruptcy. The very Na was in te at 
| thy time. | 
The moment be became. A 8 chere was 
an entire ſtop put to all his affairs. 5 


Could Fenn have gone before the commiſion- 


ers and ſaid, I don't chuſe to prove this, becauſe 
there is an adventure between us, when the pro- 
| ceeds are remitted home I will retain my debts. 
There was no credit, nor no idea of credit till 


bons 0 che n 


* 


. 


A D. D E N D A, 
| The ſtatute ſeems to make that event, Fee and 


areft i in the affairs, beyond which n mould 


90 on, 
this. 
of buying the row of pearls? 
any of them till the goods were ſold. 
words of the act. 


for mutual credit. 


the other two were to pay him intereſt for their 


. ſhares till the pearls were fold; there is no doubt 

\ but there was a mutual credit. Cox had truſted _ 
him with the pearls, and he had truſted CO with 

. other goods, which in all probability he Would 
not have otherwiſe done. This is the rea} juſtice 

oc the caſe if there had been no bankruptcy, and 

8 the bankruptey ak not to alter the real, _ 8 


t of the caſe. 


Mr. Juſtice Buller; ene there is 2 troſt 
s between two men on each Kae that makes WP 


mutual credit. 


A The whole of the Solicitor s (Le) Argue * 
ſe Wl goes to ſhew there are no words in the act but 
2 mutual debts, which 1s Cy odere to the | 


. racks: © ©; 
On principle and jelics there is no difference 
bevweon'4 this caſe and thoſe of ans and "_ 


There is no Ne decided circumſtanced like 
Had Cox any 1 upon Fem, at the time | 
Fenn could not have brought an aQion again 
To allow this ſet off would be contrary to the 
The court on che 4 argument Hopped Mr. 

Wilſon, for the defendant, and Lord Mansfield, 

ſaid, the act of parliatnent is accurately drawn to 

avoid the injuſtice that would be done if the words. 
were only mutual debts, and it therefore domed V2 
In this caſe credit 1 is given to the defendant for | 


a row of pearls, which is to belong in thirds to 
three perſons. As Fenn advanced the whole money, 


„„ 
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| T he ſet. off being allowed, the pos was « or- 6 
i dered to the 6 

1 4 Grove v. Duzons. j 

| | I Term Rep. i a t 

4 e ee , 

4 "i an Aion "a money. bad Lond mien by t 

te defendant, to and for the uſe of the bank- t. 

rupt before he became ſuch, and for money b 

had and received to and for the uſe of the plain- ö 

tiffs as aſſignees, to which the defendant pleaded 2 

the general iſſue nan a ſumpſit, whereupon iffue was 4 

joined. — The defendant alſo gave a notice of ſet- ſt 

off for money had and Teceived 75 the aſſignees d 

for hisuſe, 1 


The cauſe came on to 128 tried at ao ſittings If 
OE, after Michaelmas term 1785, before Lord Manſ- p- 
| Fla at Guildhall, when the jury found a verdict ci 
. for the plaintiffs, damages 375 J. 16s. and coſts WW w 
'1s. Subject to the opinion of the court on the 
following ca: th 
That the bankrupt Joh 1 being's an un- MW ne 
| der-writer, ſubſcribed policies filled up with the e. 
_ defendant's name for his foreign ente, 6c 
who were unknown to the bankrupt. 6 
The lofles happened on the policies before the 00 
bankruptey of Liotard, that the defendant paid 
the amount of the loſſes to his foreign * 6e 
_ ents after ſuch bankruptcy. . 10 
That the defendant had a commiſſion 401 eredere «| 
from his correſpondents, was made a debtor by 
the bankrupt for premiums, and always re nes « 
_ the policies in his hands. e 
I!be queſtion for the opinion of the court wag, 60 
os 1 ce under the notice of ſet- off, or under 6 
of . of the . 3 bankrupts, the 
e 55 Pe 6c Gefendant 


I W-- 


ADDENDA 


6 n is entitled to ſet-off this account 
« with Liotard.” 


Lord Mansfield, ; c. Tie whole turns on | the 


nature of a commiſſion del credere. Then. what 


is it? It is an abſolute engagement to the prin- 


cipal from the broker, and makes him liable in 
the firſt inſtance. "Them is no occaſion for the 


principal to communicate with the under- writer, 


though the law allows the principal for his benefit, 55 


to reſort to him as a collateral leur. But the 


broker is liable at all events. 


Buller, J.—I remember many aftives brought 1 5 


at Guildhall, agaivſt the brokers, with commiſſions 
del credere, and I never heard any inquiry made in 
ſuch eaſes, whether there had been a previous 
demand upon the under-writer and refuſal. And 
I can venture to ſay that ſuch is not the relle i 
It makes no difference at the time of making the 


policy, whether the under-writer knew the prin- 


cipal or not. He truſted to the broker, the credit 


was given to him and not to the other. 


'T agree that the notice of ſet-off is bad, bue 


this loſs may be proved and et off under the 


neral iſſue, by the 28th ſection of the 5 Gee. 2. 
c. 30. The words of that ſection are, That 


« where it ſhall appear to the commiſſioners or the . 
major part of them, that there hath been mu- 


« tual credit given by the bankrupt and any 
other perſon, or mutual debts between the 
„ bankrupt, and any other perſon at any time be- 

« fore ſuch perſon become bankrupt, the ſaid com- 
«miffioners, Ec. ſhall ſtate the account between 
„them, and one debt may be ſet againſt another, 
« and what ſhall appear to be due on either tide 
« on the balance of ſuch account, and no more 


« ſhall be claimed and mou” on either hide re- 
6 508 e 1 


1 


| ; 5 3 0. e 5 n x | 


Therefore we fog 3 this adio of the ſtatute, pre 
54 - wi the affignees could legally claim no more than ſail 

the balance upon the account between the parties, ; 

I e was ä for ne defendant. CE. un 

1 Yew Rep 285 8. =. 


be 3 Jeb Rodolpb nan be. oc 
| ing an under-writer, ſubſcribed policies filled up e 
Vith the plaintiff's name, for his foreign correſ- the 
pondents who were unknown to the bankrupt. 34 
Loſſes happened on ſuch policies to the fro 
amount of 6651. 9s. 74. before the bankruptcy 
of Bartenſhlag, and were adjuſted by him. A Ide 
loſs on another policy, to a amount of 6/7. 35. 
happened before the ſaid TY ; vue was not 
adjuſted till after ſuch bankruptcy. 

The plaintiff paid the amount % the 
loſſes to his * Ip e alter ſuch 
| bankruptcy. EN | 
Ibe plaintiff had 1 commiſſion” 4 ee 

from his correſpondents, was made debter by the 
bankrupt, for the premiums, and br bi retained 
05 _ the policies in his hands, _. | 
A dividend of 105. in the pound was de- 
clared under the ſaid enen fen on the + 1 of 
Pn, 451 

At the time of the Wir e was 
due from the plaintiff to the bankrupt the ſum of 
13561. 05s. 34. And there was due from the 

| bankrupt, for the above loſſes 661 J. gs. 10 d. 
On the 15th of March 1782, the plaintiff 
ED paid to the defendants the ſum of 750 J. and on 
the 14th of November 1785, the further ſum of 
:ñiñõõʒ oo 34. amounting to 13561. os. 34. 
And on the x8th of e "oy 55 the 13 
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ſaid commiſſion. 


loſſes. 


on the 24th day of January 1786. 


On the it of February 1786, previous. to 
ſuch dividend being paid, the plaintiff cauſed a 
notice to be ſerved on the defendants purporting 
. chat he had paid them the ſaid ſum of 1356/7. os. 


A D 5 8 N, D 4. . 
1 the ſaid ſum of 6611 95. 104. -under the | 


The plaintiff | never POE any dividend 3 
under the Fommithon,. or on account of the ſaid : 


— 


A final dividend of the effects of the faid ' 
bankrupt was declared by the ſaid commiſſioners : 


3d. under a miſtaken idea, without deducting there- OY : 


loſſes on the ſaid ſeveral policies, ſubſcribed. by 


Joſles eee and cautioning them againſt 


ſum, of 661 J. 9s. 10 4. 


ent to ſatisfy, the demand of the plaintiff, 


Naw the. faid 661 /. 9s. 104. for the aforeſaid 


A dhe. bankrupt, for whom he was el credere to the 5 
aid foreign correſpondents, ang bad paid 1 


making any dividend, until he was 5 the faid 72 


h There is now in Bo of the ſaid de- 5 
Peadants, effects of the bankrupt, more than ſuffi- 


The queſtion for the opinion of the court is, 
whether the plaintiff 1 is entitled, to recover in this ; 
Rion ?_ if the plaintiff is eht} itled to recover 1 
his action, the verdict to and But if the court 
all be of opinion that the plaintiff is not entitled 
o recover, then the verdict to be for the defendants. 

Lord Mansfield, Chief J.—faid, the rule had 
ways been that if a man had aQtually paid what 


de he law would not have compelled him to pay, 


ut what. in equity and conicience he ought, he 


iff Wonnot recover it back again, in an action for 


oney had and received. So where a man has * 
of aid a debt, which would otherwiſe have been Ee, 
1 barred by the ſtatute of limitations, or a debt con- 
ir Niacted during his infancy, which in juſtice he 
ed ught « it p. dileharges.. though the lay would not 


TCT % a et og SELL 
. » 2 * Np 1 ' 
ee r Lf : 
- kad Allan Wi ene yet the money being 
: paid, it will not oblige the plaintiff to refund it; 
but when money is paid under a miſtake, which 
, there was no ground, to claim in conſcience, the 
party may recover it back again by this kind of 
Fae aQion. 1 was s given for the plaintiff. 
1 | Parner and Others, v. CIEETTY 
4 bo ©: p. Trin 2788. 2h 
q 4 | ; 1 
it 4s an e for money had ad received; to 
\ the uſe of the plaintiffs, as aſſignees of Williams 2 
=_ 5 bankrupt. Upon a ſpecial caſe it was ſtated that 
3 ; the baukrupt directed an inſurance on three 
3 ] fourths of the ſhip Providence from Portſmouth to 
2 Liverpool. On the 3d of December 1782, the inſu- 
-þ | 
5 fance was effected and notice given to the bank- 
5 rupt. On the gth of December there was due on 
(EE balance from the bankrupts to the defendants 
4 302]. On the 22d of December the bankrupt. 
| committed an act of bankruptcy. On the 3oth 
1 of December the bankrupt wrote to the defendant 
Wt ſtating his fear of being arreſted. On the third 
* of January 1783, the defendant wrote an anſwer, 
i. but not material, On the 7th of January the 
1 bankrupt wrote a ſecond letter, ſtating further 
ww apprehenſion of arreſt. On the gth of January 
15 news arrived that the ſhip ee was cap- 
bu | tured and carried into Bre. On the 14th of 
N January the loſs was adjuſted. by the under-writers, 
. and paid to the defendants. Ona the 13th of 
3 0 March 1783, a commiſſion iſſued againſt Milliams. 
1 The queſtion was whether the aſſignees could re- 
. cover back from the defendants the ſum of money 
Al | paid beyond what was due to them from the ex- 
18 pences of the policy and inſurance, The defen- 
33 5 "00s ra they had, as Poſey VIVEGS and 
1 To „ Ce — general 
ov 


0 


4 DE D 4. 2 


general agents: of the bankrupt, a W to retain” 
the whole money received from the under-writers, 
towards payment of the balance due to them, and 
not merely, as was contended, for the plaintiff for 
the charge of the inſurance. And the t 
were of that opinion. FE 


"VCU AP. ; XVII. 
Lewis 9. pisxcv. 
Term Rep. C: F. 29. 


 Tafuribg in the lottery, is is not within 5 g 2. L 
12. for on a rule to ſhew cauſe why the defendant 


who was in execution, ſhould not be diſcharged 
out of cuſtody on an affidavit, it appearing that 


the debt aroſe before he became a bankrupt, but 
that the verdict was obtained, and the coſts taxed 
after the bankruptcy, though before his certifi- 


cate was allowed. In arguing the caſe, it ap- 


peared that an application had been previouſly 
made to Mr. Juſtice Gould for a difcharge, and 
that he directed the court to be moved on a ſug- 
geſtion of the attorney for the plaintiff, that the 
coſts having accrued after the bankruptcy, made 
a new debt. Kirby argued that the coſts were 
part of the original debt, and that as the de- 
fendant had obtained his certificate, his privilege | 
extended to both. Buuteflrur \ v. Coats, Coup. 45. 
Graham. v. Benton, 1 Wilſ. 41. Bond did not 
argue it upon the point of the coſts not being part 
of the original debt, but produced an affidavit, ſtat», 


ing that within twelve ne 5 before the bankrupt- I 45 


cy, the defendant loſt 500 J. by inſurance in the 
Engliſh and Triſh lotteries, which he contended 
Was gaming within 100 ſatute,— 
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ny as Wi Jos Faltices, (Lord "IR 


01 Heath Juſtice not being in court,) faid, that 
the certificate ſeemed. to them to extend to the 
5 coſts, as well as to the debt itſelf. 98 


Tbe court werè clearly of opinion, that inſur- 


; ing in the lottery was not gaming within the ſta. 


tute, and made the rule abſolute for the de- 


| fendant' s diſcharge. ; 


— 4 RY 5 - - 


Bixp v. Jonrs.' | 5 
cb. 29 . 3˙* B. R. 


7 ol employed Bird who was an, at- 


. 11 ok to recover a debt. Bird undertook the 
buſineſs and recovered the money, but as Jones al- 
b ledged had not paid over to him the fair balance, 
and in 1788, he applied to the court of King's- 
bench, of which court Bird was an attorney, for 


the uſual rule of reference to the Mafter, on an 


| _ undertaking to pay what ſhould appear due. Bird 
| ſhewed cauſe, but the rule was made abſolute, 


after which, and before any proceedings upon it, 


Bird became bankrupt, and in 1788 obtained his 
certificate. A rule was now obtained to revive 
the former rules, but on ſhewing cauſe, the court 


- diſcharged that rule, ſaying the certificate was a 


clear bar to the demand. They alſo ſaid, that 


after ſuch lapſe of time, the court would not pro- 


ceed to give relief in a ſummary way. The er 
FX might proceed as he Bun be sine. 5 


"Mawr v. Cath vial | 
A RY Term Rep. 6405 Ee \ 
1 an Mos of debt on bend, dated the 6th 


ET e the n HIST" "ty: oyer of 
| the 


ADDENDA 


the . and of the condition, which was, (that " lags 
Richard Frankcombe, and Charles Court, or either of 


them, c. ſhould pay the plaintiff or his execu- 


tors, Cc. 401 J. with lawful intereſt on the 4th 


of Fuly 1787, without fraud or further delay, þ, 


then the obligation to be void ;) pleaded that be- 
ore the exhibiting of the bill of the plaintiff, 
Wt wit, ) on the 19th of April 1787 at WW; iminſler, - 
Sc. he became a bankrupt within the true in- 
tent and meaning of the ſtatutes made and then 
in force concerning bankrupts, and that the cauſe 
of action, in the declaration mentioned, accrued 
to the plaintiff before the time when the defendant | 
as aforeſaid became a bankrupt ; whereupon iſſue 
was joined. At the trial before Buller, J. a ver- 
lict was found for the plaintiff, ſubject te to the Opl= - 


ion of the court on the following caſe. 


e, W The plaintiff, the defendant, and one Richard ; 
s- {Wrankcombs entered into a bond to William Leak on 
or Whe 5th of Fuly 1786, conditioned for dne pay- 
an 


ird f Frly 1787, being for the debt of the defendant; 
te, Wn the Gth of uh 1786, the defendant entered. 4s 
it, ato a bond with the condition ſtated in the plea, 
his pon the back of which bond was endorſed the fol- 
ive Newing memorandum. The within bond is given 
urt Ind executed by the within bounden Richard Frank- 
s a Winbe and Charles Court, to the within named Henry 
hat {Wlartin, to indemnify him for having on the 5th 
ro- Way of July inſtant, at the requeſt of and for the pro- 
arty Wer debt of the within named Richard Frangcombt and 


nent of 401 J. and intereſt thereon, on the 5th 


Pg 


bor les Court entered into and executed a joint and 
veral bond to William Leak, for the payment WE... 


he ſum of 401 J. and wnteroſt; on the 5th 
| July 1787, dated the 6th of 'uly 1786. The 
money paid by the plaintiff on the original 
995 * was on the 17th Auguſt 1787, the defendg- 
bY it became bankrupt on the 17th April 1787s 
ro Oo Gd 0 og os | 


the 


4 '» » E * 5 & 
Cual * Wh Jos "Yate, | (Lore . 


1 Heath Juſtice not being js court,) faid, that 
W certificate ſeemed to them to extend to the 
| coſts, as well as to the debt | © OA 


Tbe court were clearly of opinion, that inſur- 
Ing in the lottery was not gaming within the fta. 


tue, and made the rule len boy the de- 
5 We 8 EE hes 
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Bao v. Jen 
Aich. 29 6. 3+, 5. R. 


. [had employed Bird who. was an at- 


; A to recover a debt. Bird undertook the 
| buſineſs and recovered the money, but as Jones al- 
ledged had not paid over to him the fair balance, 
and in 1788, be applied to the court of King's- 
dench, of Which court Bird was an attorney, for 
the fn rule of reference to the Maſter, on an 
_ undertaking to pay what ſhould appear due. Bird 
| ſhewed cauſe, but the rule was made abſolute, 
after which, and before any proceedings upon it, 
Bird became bankrupt, and in 1788 obtained bis 
certificate. A rule was now obtained to revive 
the former rules, but on ſhewing cauſe, the court 
diſcharged that rule, ſaying the certificate was a 
clear bar to the demand. They alſo ſaid, that 
after ſuch lapſe of time, the court would not pro- 
Ceed to give relief in a ſummary way. The party 
| might progres as he ould be adviled. LEO... 


Marvin v. Cover: Foy 
2 Tom Rep. 640“ 


5 . an 2a of debt on bond, dated the 6th 
- 1786, the defendant — * _ of 
the 


4 2 
4 * A RI „ 


ADDEND A. 


the ON aud of the condition, which was, (that if 
Richard Frankcombe, and Charles Court, or either of 


tors, Sc. 401 J. with lawful intereſt on the 4th 
of July 1787, without fraud or further 4. 


fore the exhibiting of the bill of the plaintiff, 
(to wit, ) on the 19th of April 1787 at V efiminſter, 


tent and meaning of the ſtatutes made and then 
in force concerning bankrupts, and that the cauſe 
of action, in the declaration mentioned, accrued 
to the plaintiff before the time when the defehdznt 
as aforeſaid became a bankrupt; whereupon iſſue 


them, &c. ſhould pay the plaintiff or his execu- 


then the obligation to be void ;) pleaded that be- 


Cc. he became a bankrupt within the true in- 


—. 


was joined. At the trial before Buller, J. a ver- Ds 


dict was found for the plaintiff, ſubject to the opi- 5 


© 
nion of the court on the following caſe. 
5 


The plaintiff, the defendant, and one Richard 5 


Frankcombe entered into a bond to William Leak on Jy 


r the 5th of Fuly 1786, conditioned for The pay= 
n ment of 4011. and intereſt thereon, on the dtn 
d of July 1787, being for the debt of the defendant; 
on the 6th of Fuly: 1786, the defendant entered 5 
into a bond with the condition ſtated in the ple, 
upon the back of which bond was endorſed the fol- 
lowing memorandum. The within bond is given 
and executed by the within bounden Richard Frank 
combe and Charles Court, to the within named Henry 
Martin, to indemnify him for having on the 5th 
day of July inſtant, at the requeſt of and for the pro- 
per debt of the within named Richard Frankcombeand 
Charles Court entered into and executed a joint and 
ſeveral bond to William Leak, for the payment of 
the ſum of 401 l. and intereſt, on the 5th 
E July 1787, dated the 6th of fuly 1786, The 
money paid by the plaintiff on the original 
and was on the 17th 4ugu/? 1787, the defend= 
ant "ww Tae” on dhe e * t 1 


61 
of 
ne 


— 


5 /and has POD ned his 3 FE La 
9 tion is, whether the plaintiff is entitled to recover} 
Asbury, J.—Said the plaintiff admitted himſelf 

to be the debtor of the obligee in the original boni 

for.a particular. purpoſe, He agreed to become 

_ a ſurety for the defendant, but he required to tell 

 indemnified at all events, and to have a ſecurity in Ml 

his hands in caſe. he. ſhould be called upon; and 


1 


tis diſtinguiſhes it from the caſes where the bond 
to indemnify were conditional, and the ſurety hai 
not been damniked at the time of the bankruptoy. WW ' 
But this is an abſolute bond, payable to the plaintif Ml 
at all events, it was Alien in preſenti, ſelvendun 
Y in futuro, and therefore he might have oed! i 
+ under the defendant's commiſſion. _ 
_ Buller, J. In the caſe of Touſſant v. end 
= though the plaintiff was only ſurety in the origina 
N buſineſs, yet it was apparent that he would not lend 
4 bis name to the defendant generally, but only for fil 
745 particuleær time; ſo here the plaintiff has acted on the a 
V4 | - © "_ principle. The dates of the different bond 
4 in the preſent caſe are deciſiye: the original bond 
5 was made payable on the 5th of Fuly 1787, but 7 
4p ' the bond in queſtion was made payable the 4th of 
975 Fuh, which ſhews that the plaintiff inſiſted on hav. 7 
a4 ing the money in his own hands, before he could be] 
4 called upon on the other bond in which he had 5 
4 . joined with the defendant. And, as it is abſo- © 
143 lute in its form, and the plaintiff might have 1 
Fig pProved it under the commiſſion, he is barred is 
bi Ss | this action by the defendant's certificate. F 
"mt FCereſe, J. — There were two ways in which J 


the plaintiff might. have indemnified himſelf 
- from the conſequences of having entered into 
the bond with the defendant ;- he might either 
have required that the money ſhould be placed 


3 5 5 5 in his hands, on a particular day before he E 
„ could be Called ene or he PT take a . 
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; . bond. of anale, If he had 4517 8 5 
er, this would have fallen within the caſe | 


cited on the part of the plaintiff, - bat he 


J was not contented with that, he inſiſted. on hav- 
ning the money ſecured to him on the 4th-of Fu, 
I which was before the time when he could be 
called upon to pay the original. bond; this bond 
ichen became a debt veſted at the time of the bank- _ 
ruptcy, - which the. plaintiff might have proved 
f under 2 coinmillian. | 

un 

| it . 


Jeunes v. sri, B. R. 


88 Hi. 24 2 3. Duel. Aud. 7. 13. 
na | 
* "bs: an. | offi for money had: and receiveds 


"| money paid, money lent and on an account ſtated, 


nds 


mr este, a and that the cauſe of action acerued before the 


*_ Buller juſtice, at the ſittings after Michgelmas term 
"Wl 1783, when a verdict was found for the plaintiff, 
with 378 U. 15s. 2d. damages, ſubject to the 
opinion of the court, on a caſe reſeryed, which 
ſtated; that on the 7th of Oclober 1782, the 
plaintiff being in want of 1800/7. applied to the 
defendant to endorſe his (the plaintiff's) promiſſory. 
note for that ſum, for the purpoſe of diſcounting. 
it at the bank, and as a ſecurity or indemnity, | 
the plaintiff depoſited in the defendant's hands, 


have 
id be 
had 
zbſo-! 
have 
ed 10 


vhich 
mſeli 

into 
either 
laced 
re he 
ke 4 
mon 


ments thereon executed by the plaintiff, ſo as to 
tender them negotiable, for which the following 
memorandum was ſigned, viz.. ** Received 4th of. 


te 


66 z ing to 2077 1, 45. 10 d. which I hold as a col- , 
** W ſecurity for bis note of hand to me, 
„ 1 66 e 


MVS EVM . 
2 BRITANNICVM 


the defendant pleaded his bankruptcy and ra 35 


but bankruptcy. The trial came on at Guildhall, before 8 


three ordnance debentures, with the uſual aſſign- 


* September 1782, of Mr. James Fohnſon three ord- 
nance. debentures, (ſpecifying them) amount- 


$a ” dated "the = An . at three e for 


« F, Johnſon. 


75. by another, dated the 
1 payable in three months. 
vember 1782, the defendant pledged one of the 
debentures for 779]. 45. 2 d. with Meſſrs. Tibbits, 
as a ſecurity for 500 J. for which he alſo gave his 
note of hand, payable two months after. date. 


his renewed note of hand for 1800 J. to the bank, 
to whom the defendant had endorſed it. On the 
18th of January 1783, the defendant became a 


. IM 


| tained his certificate, On the 13th of Oober 
1783, the plaintiff redeemed the debenture for 
779 l. 5s. 24. from Meſfis.. Tibbits, by paying 
| 3781. 15s. 3d. the remainder of the 5007. bav- 
BE ing been received by them, as a een under 
25: the defendant's commiſſion, _ 


Johnſon wanting money, prevails on Spiller to lend 


this debenture, (among others,) and making it 
negotiable, This put it in the defendant's power 


 Tibbits; afterwards on the roth of Fanuary 1783, 
Jobnſin's note was paid at the bank; from that 
—_— time Spiller became his debtor for money had and 
WE received, and was immediately liable in an action 
o of Nam pſit. This was before the bankruptcy; 
_—— it was a debt which might have been proved 
BR  . under the commiſſion, and therefore it is dil 
RR , Charged by the certific-te. 7 

Bu, J. It is not to be taken foo ad; 
—_—  -' " that a demand in trover cannot be proved under a 
—_———— -. * ' commiſſion of bankruptcy z Where the demand, 
r . | 5 can 


the 


ee BEL tao ha"! e GU peed Nas ce | 


800 l. due the gth of November next. . Spiller, 
_ > The note for 1800/7. was aft - 
wards renewed, for the accommodation of Jobn- 5 
7th of Odober 1782, 
On the 12th of Ne. 


On the 1oth of January 1783, the plaintiff paid 


banxkxupt, and on the 29th of March following, ob- 


Lord Mansfield — This 1s a very 1 . 


him his name, by endorfing his note to be diſ- 
counted at the bank, giving him, as a ſecurity, 


to diſpoſe of it, and he pledged it with Meſſrs. 


4 D D E N D I. 
ean de liquidated, it may. It is only „ 1 
damzge, as for an aſſault, Ce. that cannot be | 
pro bd, but, here the plaintiff might have had a 

ſpecial action of aſſumpſit, as ſoon as the debenk 
ture was pledged. We are not to preſume the 
conſent of Jobnſon. It was only depoſited with the 
defendant, to be kept as a ſecurity. As to the un- 
certainty of the demand in ſuch an action, would 

it have been more uncertain_ than the demand i in 

z common action of * on a quantum meruit, 


for . 9 4 


Rex. v. Egeln ; 


1 Tun Re. 369. 


A man had Nane in his n as overſeer 5 
of the poor 41. previous to his bankruptcy, which 
was on the 5th of December 1785, but his ac- 
my were not made out till the Zafter follow- 

„ but he had afterwards been committed to 
Wncefter goal, by two juſtices for not paying « over : 
the 4 J. as the balance of his accounts. 3 

He applied to the court to be diſcharged out of 
cuſtody, having obtained his certificate, 
Lord Mansfield ſaid, this money was geposted 
* Min the defendant's bands, for the uſe of the pariſh, 
which they had no right to call for till a fortnight - 
after Eaſter 1786, therefore till that time he was 
Intitled to retain it. But this debt only ariſes from 
the defendant's converſion of it to his own uſe, 
which is not till after the bankruptcy. There- 
fore the defendant is not entitled to be diſcharged. 
Buller, J.— This motion can only be ſuſtained 
bn the ground that the pariſhioners had a cauſe of 
ktion againſt the defendant beſore his bankrupt- 
7 ; but at that time they could not have ſued him 
or n Wb And even if this ſum had been 
. . 1 kept 
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ADDENDA 


- | kepe by itſelf, the 8 S alf gnees cauſa not? 
have. touched it. The defendant was a mere truſ. 
tee for the pariſh, and I cannot think that his 
| bankruptcy diſcharged him from his office of over - 
oor. Therefore he was not in 


233 Caray „ Maynres.. 4 


1 Term Rep. 367. 


- Thas upon a kale to ſhew bat Me the eXecu- 
tion which had been levied by the ſheriff, under 
a writ of fieri *facias, ſhould not be ſet afide, and 
the money levied under it reſtored to the defendant, 
The defendant had been declared a bankrupt; 
og his certificate had been figned by four parts 
in five, in number and value of the creditors, but Ned 
not allowed, at the time the writ: was executed, diſ 
The debt exiſted previous to the bankruptcy, Net 
This application was made on the authority of Wiwa: 
| Graham v. Benton where the bankrupt who had his 
not obtained his certificate until after judgment {exe 
was diſcharged out of execution on that judgment, imiz 
r and the caſe of Bromley v. Gooderg was Cited to 1 
BER _ſhew that the operative force of a certificate ariſes in 
o from the conſent of the creditors; that the reaſon ide 
N of an allowance by the Chancellor is to prevent tor 
Contra Tudway ſurprize, and that the certificate, when confirms fen 
v. Bourne, ed, has its Hect from the beginning. ext 
ee 855 Afterwards, Willes, J. — ſaid that as it had che 
been argued that the ſtat. 5 Geo. 2. c. 30. 
extended to executions againſt the goods as well bee 
as againft the perſon of the bankrupt, and the caſe ide 
of Grabam v. Benton had been cited in ſupponſſ wo 
3 of it, the court bad taken time to look into the fill 
UUMUMM9äiudbject; but on examination, that caſe was ehe 
— ound to apply only to the diſcharge of the perſon ;ﬀl - 
and that it, would. be directly contrary to "ue ver 
„„ vou 
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